
STATE OF NET{ YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

Anthony M. Fusco

for Redetermination of a Deficiency or a Revision

of a Deternination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Years L970 - 1974.

AIT'IDAVIT OF IIAITING

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within notice of Decision by

certified nail upon Anthony M. Fusco, the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows:

Anthony M. Fusco
360 Bradhurst Ave.
Hawthorne, NY LO532

and by deposit ing same enclosed in a postpaid properly addressed lrrapper

(post office or official depository) rnder the exclusive care and custody

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner

and that the address set forth on said wrapper is the last known address

pet i t ioner.
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STATE OF NEW YORK
STATE TN( COMI{ISSION

In the Matter of the Petition

o f

Anthony M. Fusco

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1970 - 1974.

AIT'IDAVIT OI' }TAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within notice of Decision by

certified mail upon Arthur llauer the representative of the petitioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Arthur Hauer
29 Milford Lane
Suffern, l i f f  10901

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said rdrapper is the last

known address of the representative of the petitioner.



JAMES H. TUITY JR., PRESIDENT
MITTON KOERNER
THOMAS H. TYNCH

JOH}I J. SOLIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 1979

Anthony M. Fusco
360 Bradhurst Ave.
Hawthorne, NY 10532

Dear  ! l r .  Fusco:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nold exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

@rzz^

cc: Petit ioner's Representative
Arthur Hauer
29 Milford Lane
Suffern, NY 10901
Taxing Bureau' s Representative
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2. On Decenber 22, L975t a Notie of Deficiency was issued against Anthony M.

I\Eco for unincrcrporated business ta:< of $111358.22, pLvs penaltv and interest,

for 1970, L97Lt 1972 and 1973. On Jrrne 28, L976t a Notice of oeficiency rnas

issued against Anttrony M. F\rsco and ,Ioan (sic) F\Eoo fon unincortrnrated business

tac of $2,905.25, PltE penalty and interest, for L974. the rotioes of deficiency

r,vere issued on the gr::or-urds that the managenent fees earned bV Anttrcny M. Flsoo

were sullject to unincorgnrated business tar< for ttre years at issr:e. the penalties

vrere furposed urder sections 685(a) (r) and (a) (2) of the Tan r"ar.

3. Petitioner lnrfoned Inanagerent, senri€s for five orSnrations of wtrictr

he was either president or vie-president, as r,rrelI as stocktrolder. Eactr oorSnratior

owned a rotel. Petitioner's senrices enoqnpassed the orrerall adninistration of

the rotels cnmed by the cortrnrate entities. In each instance, petitioner vras

one of a g:rcLp of imrestors vrtro constnrcted ard operatcd the notel.

4. Petitionerts r,vorking hours, r,rcrk procedure and rzacations r,rrere within

his omr discretion. No wittrholding or social security tar<es rrrere deducted fron

the rnanagenent inoqre he reeivd. The rnanagerent inoane r.ras reported as

"mlscellaneous j-nodre" or "other inqret' on petitionerrs ta:< neturn.

5. Ttre New York State Departrent of Labor, Urrc[rplo]drEnt Insr:rane Appeal

Board, and the State Insurance Ftnd, have forrmlly determined tfiat ptitiorer is

an enployee for prrrSnses of r.nrenplolznent and, rrcrlsrEn,s orpensation insurance.

Peti-tioner relied on ttese detsrninations and on the adyie of his arcuntant in

rot, filing unincorporated bwiness tax returns for the lzears at issue.

6. the ta< returns indicate that petitioner also earned inocrre as a reaI

estate broker, as r,rell as pa::tnerstrip inacnE dr,rring the years at issue.

7. Petitiqrer's wife was not inrrclrzed in his rnanagenEnt senrioe activities.
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ccNcriusrct{s oF LA!{

A. Ihat pet"itioner was engaged in an uruincorporated h-rsiness wit}t rcspect

to the nnnagerent senrices perforrred for ttre various oorgnratiors of wtridt he

was an officer and stocktrolder, ard ttnt ttre nranagarent inqre derived ttrerefrcnt

constituted business inocne and not ccnpensation as an arplcyee' witfdn ttte

neaning of sectiqr 703 (b) of the Tar Law.

B. Ttrat ttre prior nrlings of ottrer state agencies l#iich etplqred different

criteria for entirely di-fferent pLlq)oses are not decisive insofar as the instant

petitions are concerned. lltre Tar Ccnnrissiqr is no't. bourd by suctt rulings in

ttrese p:rcceedings.

C. That, ttle Incrcne Tar< Bureau ert oneously included ttre nare Joan F\rso in

tlre Notice of Deficienqr dated Jr-rne 28, L975, and it is trere&ry2 di'rected to ErIEnd

said Notice by renoving her nane frcm it.

D. Ttrat. the petitiors of Anthory M. I'r.rsoo a:re grarrted to the e:ctent that

ttre penalties inposed r:nder sectisr 6S5 (a) (1) ard (a) (2) of the Tar Law for t}te

years at issue are cancelted. Ttre Inccne Ta>( Bureau is directed to rpdify the

noticres of deficienqg issr:ed on December 22, L975 and on Jr-me 28, L976' respectively'

in accordance wittr ttris decision; e>(oepE as so grranted, hovever, the petiticts

are in a1I other respects denied.

DAIED: Albany, Ner'r York
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