
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

IRWIN FELDMAN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revlsion of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (s )  23 of the
Tax Law for rhe year(s) nHGE)otUlXXlX

1969 throueh L970.

Sta te  o f  New York
Coun ty  o f Albany

John Huhn

qfe is an employee of the

age, and that on the 6th

Notice of Decision

, being duly sworn, deposes and says that,

Department of Taxat ion and Finance, over 18 years of

day of Apri l  ,  19 79, gtre served the within

AFFIDAVIT OF MAILING

by (certified) mail upon Irwin Feldman

by  enc los ing  a

a s  f o l l o w s :

M the pet i t ioner in the within proceeding,

Erue copy thereof in a securel-y sealed postpaid wrapper addressed

Irwin Feldman
c/o Harold Ross, CPA
355 Gotham Parkway

and by depositing same 
"""tt11t"T11tL Tt ".nor"T2 

ptop"rty addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive ,care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says rhar rhe said addressee is the )(OgggggepfiegryF

gfufhgl pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the M pet i t ioner.

Sworn to

6 th  day

before me th is

of April , r9l9 .

rA -3  (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IRITIN FELDMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  unde r  A r t i c l e ( s )  23  o f  t he
Tax Law for the Year(s) f,XxfiRft$*ff,kx

1969 and L970.

State of Nera York
County of Albany

John Huhn , being duly sworn, deposes and says that

is an employee of the Department of Taxat ion and Finance, over 18 years of

, and that on the 6th day of April- ,  19 79, the served the wlthin

Notice of Declsion by (cert i f ied) mai l  upon Harold Ross

by  enc los ing  a

as  fo l l ows :

(representat ive of)  the pet i t ioner in the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Ilarold Ross, CPA
Ross, Friedman & Co.
355 Gotham Parkway
carl-sradr,  NJ O7O72

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of Ehe) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING

xhe

age

Sworn to

6 th  day

before me this

of Apri l  '  L97g'

rA-3 (2/76)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

Apr t l  6 ,1979

Itr" Irvtn hl&m
c/o u*old trorr, GPA
355 gotbra trrbny
csl.rrdrr 

t 
0t07t

Drrr lh, lcldrns

Please take notice of the Dr€ttt6
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Suprerne
Court of the State of New York, Albany County, within 4 uthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

*y'
Jorepb
Burlng

Petitionerts Representative

Taxing Bureauts Representative

TA-1.t2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

IRI^IIN FELDMAN

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years
1969 and L97O.

DECISION

Petitioner, Irwin Fe1-dman, c/o Harol-d Ross, CPA, 355 Gothan Parkway, Carlstadt,

New Jersey 07O72, fit-ed a petition for redetemination of a deflciency or for

refund of unincorporated business tax under Article 23 of the Ta:< Law for the years

1969 and 1970 (F i le  No.  13926) .

A snal-l cLalms hearing was held before Harry lluebsch, Ilearing Offlcer' at the

offices of the State Tax Conmission, Two World Trade Center, New York, New York, on

May L5, Lg78 at 2245 P.M. Petitioner appeared by Harold Ross' CPA. The Income Tax

Bureau appeared by Peter Crotty, Esq. (Abraham Schwartz, Esg., of counsel).

ISSUE

l,Ihether petitionerr s activities as a photographer during 1969 and 1970

constituted the carrying on of an unincorporated business, or whether hl-s activities

constituted the practice of a profession.

FINDINGS OF FACT

1. Petitioner, I::rnrin Feldnan, tinely filed New York State personal income tax

returns for 1.969 and. 7970. He did not fiLe unincorporated business tax returns for

said years.
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2. The Income Ta:r Bureau contended that petitionerts activities as a photo-

grapher constituted the carrying on of an unincorporated business and that Lhe

income derived ttrerefrom was subject to unincorporated business tax' Accordlngly'

it issued a Notice of Deficiency against petitioner on April- 13, 1973 for 1969 and

1970 in the amount of $1 ,932.88 in unincorporated business tuc, plus $737 '42 in

penalty (pursuant to sect ions 685(a)(1) and 685(a)(2) of the Tax Law) and $302'05

in  in te res t ,  fo r  a  sum o f  $21972.36 .

3. pet,itloner conceded that he was an independent contractor durj-ng the years

at issue and speci a:Iized in fashion and story photography' His photographs

appeared on the covers of nationally-known magazines ald his n€rme aPpeared in sald

magazines in recognitlon of his work. He performed servlces for approximately fl-ve

principals.

4. petitioner had no formal education in photography. IIis knowledge and skill

was attained through nany years of experience'

5. pet.itionerts income was derived from personal services rendered and capital-

was not a material income producing factor'

6. petitionerts wife was not invol-ved in his activities as a photographer'

CONCLUSIONS OF LAW

A. That. the actlvities of petitioner, Irwin Feldman, as a photographer

during 1969 and Lg7O, a1-though requiring special- knowledge and experience' did not

constitute the practlce of a profession within the meaning and intent of section

703(c) of the Tax Law.
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B. That the aforesaid activitles of petitioner, Irwin Felduan, during 1969

and 1970, constituted the carrying on of an unincorporated business within the

meaning and intent of section 703(a) of the Tax Law; thus, the income derived

therefrom was subJect to the imposition of unincotporated business tax' in

accordEmce with the meaning and intent of sections 701 (a) of the Tax Law.

C. That the Income Tax Bureau erroneously included the name of FLorence

Feldman in the Notice of Deficiency and is hereby directed to amend said Notice by

removing her name.

D. That the petition of Irwin Fel-dman is denied and the Notice of Deficiency

issued April 13, 1973, amended only to the extent of removing his wifets nane, is

sustained, together with such additional- interest as may be 1awful1y owing.

DATED: Albany, New York STATE TAX COMMISSION
April 6, L979 ltrl

l .  l t -nn I

/ PRESIDENT
lt

COMMISSIONER


