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STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

o f

Irwin B. Fass

AFtr'IDAVIT OF MAITINC
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Year  1969.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the
17th day of August, 1979, he served the within notice of Decision by cert i f ied

mail upon Irwin B. Fass, the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

I rwin B. Fass
74 Br iar  La.
Jer icho, NY 11753

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said !{rapper

pet i t ioner.

Sworn to before ne this

17 th  day  o f  August ,  L979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petit ioner herein

is the last known address of the

l



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

f rw in  B .  Fass

AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Year 1969.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of August,  L979, he served the within not ice of Decision by cert i f ied

mail upon Joseph F. Carlino the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Joseph F. Car l ino
Carl ino,  Pearsal l  & Soviero
114 OId Country Rd.
Mineola,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petiti

Sworn to before me this



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAI'IES H. TULIY JR., PRESIDENT

MILTON KOERNER
THOMAS H. TYNCH

JOIIN J. SOLLECITO
DIRECTOR

Telephone: (518) 457-7723

August 17, L979

I rw in  B .  Fass
74 Br ia r  La .
Jer icho, NY 11753

D e a r  M r .  F a s s :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Suprene Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

WW
Petitioner' s Representative
Joseph F. Carl ino
Carl ino, Pearsal l  & Soviero
114 01d Country Rd.
Mineo la ,  NY 11501
Taxing Bureau's Representat ive



srIAf,E OF NE-W YORK

STAf,E Tru( CCSOfiSSIO{

In ttp Matter of the Petition

of

IR!^l|trV B. FA,SS

for Redeterrnination of a Deficiency or
for Refi:nd of Unincrergnrated Business
Ta< under Article 23 of ttre Ta< Lavr
for the Year 1969.

DrcISION

Petitioner, Irrarin B. Fass, 74 Briar Lane, Jerictro, Nsnr York 11753, filed

a petition for redetennination of a defj-cienqf or for refi.nd of rninoorSnrated

br:siness ta< under Article 23 of the Tac La^r for the year 1969 (File tb. 01453).

A fonal hearing was held before Solqrpn Sies, Hearing Offier, at ttre

offices of the Stat€ Tac Conmission, T\rc l{orld Trade Center, Net York, Neo York,

on Novenber 30, 1977 aL 1:15 P.M. Petitj-oner appea::ed hryz Eisner, Ie\ryt Steel &

Bellrnan, P.C. (Arthur N. Read, Esq., of or:nsel) . ftre Inccne Ta< Bureau

atr4tea:red by Peter Crotty, Esq. (francis Cosgtrove, Esq., of or:nsel).

Whether the crcnndssions received b1z petitioner, a rnrlti-line salesnan, are

subject to r.lrincorSnrated business ta<.

F]NDINE-9 OF'FASI

1. PeLitioner, Ilthrin B. Fass, filed a Ns'r York State inoome tar resident

return for 1969, but did not file an unincorgnrated business tax return for said

year. He did file an rrninorporated business ta:r return for 1968.

2. Or April 10, L972, the Inocne Tac Bureau issued a Statenerrb, of Ardit

Ctnnges against petitioner, inposing r:nincorSnrated h;siness ta:< on inore $rhictr

he received frqn his activities as a rulti-line salesnan during Lg6g. Arcrdingly,

the Incrcne Ta< Bureau issued a Notice of Deficienqg against hjm in ttre anrr.urt of
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$4A2.46, plus penalties of $136.83 and interest of $48.00, for a total of

$587 .2g .

3. During 1969 petitioner was a salesnan selling ladies' crcordinated

sport$rear for ttrree unaffiliated firms. Ttre pnoducts for each firm nere

nonccngnEltive. }Lis tenitory covered the Nqnr York netrcgnlitan area. Ib

received the follonring ccmnissions frcrn:

Anprnt

Ttrdor Square Spr-tsnear, Inc.
Bernardo, Inc.
Carl GrJtman & Co., Inc.

$14,400.00
1,625.00

10,055.03

The aforenentloned firms issued petitioner a Form 1099. They did rpt deduct,

Federal or Nqnr York State withtrolding ta:{es, or social seqrity. Petitioner

received a drarp against snnissions fron T\dor. IIe was not neimbursed for his

business et.penses by any of his princitrnls. On his Federal Schedule "C",

petitioner deducted br:,siness e>1penses of $10,683.00.

4. There was no agreellent arrong petitionerrs princitrnls as to ttre division

of h-is tine or efforb,s on their behalf.

5. Ttrc firms for wtrictt trntitioner sold nerctrandise did rbt e<ercise any

sttbstantial stpenzision or cqrtrol over his sales activities or tectrr:iques, or

orzer the tjne he devoted to sales, except to limit the territory in vfuich he

could seII.

6. Petitioner was advised by his cor.nsel that he was not sulcject to

r:nincorgnrated business tax and that he was not required, to file wrincorSnrated

business ta>( rebrms. He relied on said advice.

cc[q$,uslc{s oF ral^l

A. That the oqnnissiqr inccne reoeirzed by petitioner, Inrin B. Fass, fisn

the firns he represented durJng 1969 constituted inore frcm his regular business

of selling ladiesr sporbsrvear, and did not constitute oarpensati-on as an arployee

et<enpt fran t}re irrgnsition of uninaorgnrated br.siness ta><, in accordance wittr

the reaning and intent of section 703 (b) of the Ta>< Larr.
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B. That ttte aforesaid activities of petitioner, Inrin B. Fass, during

1969 qcnstituted ttre carrlzing on of an wrinorgnrated business; ttrus, his

incone derived ttrerefncrn was sr-rbjecE.'to urinoorporated business tar<, jrr a@or-

dance udft the neaning and intent of section 703 of ttre Ta< La,r.

C. That the trnnalties irlposed pursrnnt to sections 685(a) (1) and 685(a) (2)

of the Tax Lavr are hereby cancelled on the basis of Finding of Fact "6".

D. Ihat orcept, as nodified above, the Sntition of Inrrin B. Fass is

hereby denied.

DAIIED: Albany, Nsnr York STAIE TAX CQI/OfiSSICEiI

AUU 1 t  t t lg

STATE TAX CQI/OfiSSICEiI


