
STATE OF NEh' YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Edward E. Colenan

AIT'IDAVIT OF MAIIING
for Redetermination of a Deficiency or a Revision

of a Deternination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of November, 1979, he served the within notice of Decision by certified

nail upon Edward E. Coleman, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Edward E. Coleman
30 Park Ave.,  Apt.  +4tq
New York, NY 10016

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

known address of theand that the address set forth on said wrapper is the last

pet i t ioner.

Sworn to before me this

16th day of November, 7979.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Edward E. Coleman

AFFIDAVIT OF I{AIf,ING
for Redeternination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on the
16th day of November, 7979, he served the within notice of Decision by certified
mail upon Marcia Z. Hefter the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Ms. Marcia Z.  Hefter
108  E .  Ma in  S t . ,  p .O.  Box  268
Riverhead, Nf 11901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of

Sworn to before me this

16th day of November, 1979.

pet i t ionr



STATE Otr'NEW YORK
STATE TN( COUUISSION

In the Matter of the Petition

o f

Edward E. Coleman

AFFIDAVIT OF UAIIING

for Redeterninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Year  1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of November, 1979, he served the within notice of Decision by certified

mail upon Edward E. Coleman, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Edward E. Coleman
30 Park Ave.,  Apt.  *4M
New York, NY 10016

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That depoaent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

16th day of November, 1979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the



STATE Otr' I,IEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

o f

Edward E. Coleman

AFFIDAVIT OF IIAILING

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Year  1971.

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee

of the Department of Taxation and Finaace, over L8 years of age, and that on the

16th day of November, 7979, he served the within not ice of Decision by cert i f ied

mail upon \larcia Z. Hefter the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Ms. Marcia Z.  Hefter
108  E .  Ma in  S t . ,  P .O.  Box  268
Riverhead, NY 11901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(Post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner

Sworn to before me this

16th day of Novenber,  L979.



5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 16, 1979

Edward E. Colemaa
30 Park Ave.,  Apt.  / l4M
New York, NY 10016

Dear Mr. Colenan:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) IZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Marcia Z. Hefter
1 0 8  E .  M a i n  S t . ,  P . 0 .  B o x  2 6 8
Riverhead, NY 11901
Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

EDWARD E. COI.EMAN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years 1970 and L97I.

DECISION

Peti t ioner,  Edward E. Coleman, 30 Park Avenue, New York, New York 10016,

filed a petitioner for redetermination of a deficiency or for refund of unincor-

porated business tax under Article 23 of the Tax Law for the years 1970 and

1971 (Fi le Nos .  73920 and 13921).

A smal l  c laims hearing was held before Wil l ian Va1carcel,  Hearing 0ff icer,

at the offices of the State Tax Conrnission, Two World Trade Center, New York,

New York, on March 5, 7979 at 9:15 A.M. The pet i t ioner appeared by Marcia Z.

Hefter,  Bsq. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Wil l ian

Fox,  Esq.  ,  o f  counse l ) .

ISSI]E

Whether income from petitionerrs activities as a construction consultant

is subject to the unincorporated business tax.

FINDINGS OF FACT

1. Petit ioner, Edward E. Coleman, and Hazel Colenan, his wife, t inely

filed New York State Income Tax Resident Returns for the years 1970 and 1971,

on which petitioner, Edward E. Colenan, reported business incone fron his

activities as a construction consultant. 0n the advice of his attorney,

petitioner did not file unincorporated business tax returns for these years.
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2. 0n JanuarY 27, L975, the Incone Tax Bureau issued two notices of

deficiency against petitioner inposing $468.56 in uaincorporated business tax,

p lus  pena l ty  o f  $213.18  and in te res t  o f  g106.34 ,  fo r  a  to ta l  due o f  $7gg.0g

for 1970 and $11166.00 in unincorporated business tax, plus penalty of $460.57

and in te res t  o f  $194.68 ,  fo r  a  to ta l  due o f  91 ,821.25  fo r  1971.  pena l t ies

were imposed in accordance with sect ions 685(a)(1) and 685(a)(2) of the Tax

Law. The notices hrere issued on the grounds that petitioner's activities as a

construction consultant were subject to unincorporated business tax.

3. Pet i t ioner,  Edward E. Colenan, has a bachelor of arts degree with a

major in mathematics, economics and history. Petitioner has also taken courses

in civil engineering, but has never obtained a degree in that fietd.

4. Pet i t ioner,  Edward E. Coleman, held var ious posit ions in the construc-

tion industry from March, 1952 through June, 7969, which allowed hin to obtain

a broad knowledge of construct ion pract ices.

5. In June, 1969' petitioner lras retained by the Met.ropolitan Life

Insurance Company ("Metropolitant') as a construction consultant in its real

estate investment divis ion. Pet i t ionerts dut ies consisted of sett ing up

operat ional procedures, providing technical  resources, and nonitor ing i ts

construct ion projects,  in addit ion to supervising the design, budget ing and

contractual negot iat ions of a project.

6. Petitioner contended that he was a "pioneer" in his field, which

subseguently became known as 'tconstruction nanagement" within the construction

and real estate investment industries, as well as within universities and

other educational institutions offering degrees in civil engineering. Petitioner

reasoned that although he was not an engineer, he was a professional in the

f ield of construct ion managenent,  and possessed expert ise in civ i l  engineering,

surveying, architecture, law and accounting.
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7 - Petitioner was compensated by Metropolitan on a per dien basis, plus
ttreimbursable extrlensestt, as an independent contractor. His incone was derived

totally from personal services rendered and capital was not a materi.al incone

producing factor.

8. Petitioner continued to render services for lletropolitan uotil June,

1971, when he became employed as vice-president of Crow, Pope and Land Enterprises,

rnc.,  a general  developer for comercial  and resident ial  property.

CONCI.USIONS OF tAW

A. That the word ilprofessiontt inplies attainments in professional knowledge

in sone departnent of science or learning and not mere skill and application

of knowledge. The perforning of services dealing with the conduct of business

itself, including the promotion of sales or services of such business and

consulting services, does not constitute the practice of a profession even

t'hough the services involve the application of a specialized knowledge.

Although the petitionerts activities as a construction consultant require

special knowledge and skill, the application and nature of these attributes

does not constitute a profession within the meaning and intent of section

f03(c) of the Tax Law.

B. That the aforesaid act iv i t ies of pet i t ioner,  Edward E. Co1eman,

during the years 1970 and 7977, constituted the carrying on of an unincorporated

business in accordance with the meaning and intent of section 703 of the Tax

law and that the incone derived therefrom was subject to the imposition of

unincorporated business tax under section 701 of the Tax traw.

C. That the petition of Edward E. Coleman is granted to the extent that

the penalt ies imposed pursuant to sct ions 685(a)(1) and 685(a)(2) of the Tax

Law are cancel led for reasonable cause.
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D. That the Income Tax Bureau is hereby directed to accordingly nodify

the two Notices of Def ic ieocy i .ssued January 27, 1975, and that,  except a6 so

granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

ttlv 1 6 1e7e


