
STATE OF. NEW YORK
STATE TAX CO},IMISSION

In the lv lat ter of  the Pet i t ion

o f

JOHN CERoNE, JR.
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic le0Si 23

AFFIDAVIT OF MAILING

of the
Tax Law for the YeaTQHSEX)CREXXEil(X)

L97L

State of New York
County of AlbanY

John lluhn, being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 24th day of January , I97g r trhe served the wlthin

Notice of Decision by (certified) maiL upon John Ceronc, Jr.

(w) rhe perir ioner in rhe within proceeding,

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as fol lows: John Cerone, Jr.
Box 402-C
Sunset Boulevard
A1-bany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal-  depository) under the exctusive care and custody of

the united states Postal  service within the state of New york.

That deponent, further says that the said addressee is the nwxilxh(*

qfxXhE) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (XCEXSXmEffifXE)0{ft(ftd perltioner.

Sworn

24th

before me thisto

d ay of January

rA-3 (2/76)



STA,TE OF. NEW YORK
STATE TAX CQMMISSION

In the Matter of the Pet i t ion

o f

JoHN CERONE, JR.
For a Redet.erminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes  under  Ar t i c leG)  ZS
Tax Law_ for the year0oD(gxlRffiffrfxX

L97L

State of New York
County of Albany

Fhe is an employee of

age, and that on the

Notice of Decision

Sworn to before me this

24t}l day of January

John Huhn, being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over l -8 years of

24th day of January , lg79 , Xhe served the within

by (certifted) mail upon Leonard J. Senzon

of) the pet i t ioner in the within proceedlng,

in a securely sealed postpaid wrapper addressed

AFFIDAVIT OF MAILING

of the

(representat ive

by enclosing a true copy thereof

as fol lows: Leonard J.  Senzon

it#$:T+'"'ll3i-'omPuter 
Park

and by deposit , ing same enclosed in a postpaid properly addressed wrapper in a

(Post off ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  servlce within the state of New york.

That deponent further says that the said addreasee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r i rrapper is the

last known address of the (representat ive of the) pet i t ioner.

rA-3 (2/76)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Julrtr lfr lttl

Ioh fiturr ft'
ffi ilo!-d
lmmt lxrJlrtl
llbnr, ff tll0t

Drm llr, orlinrr

P1ease take notice of the lotltr of Dldrtil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(| tll of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within lcf ntlr
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finlnce, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

frrfil3

Petitionerts Representative

Taxing Bureau's Representative

T A-r .r2 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petition

of

JOHN CERONE, ,JR. : DECfSION

for Redetermination of a Deficiency or :
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for :
the Year L97L.

Petit ioner, John Cerone, Jr.,  Box 4O2-C, Sunset Boulevard,

Albany, New York L22O5, filed a petition for redetermination of a

deficiency or for refund of unincorporated business tax under Arti-

cle 23 of the Tax Law for the year L97L (Fi le No. 10619).

A small cLaims hearing was held before Ilarrlf lluebsch, Ilearing

Officer, at the off ices of the State Tax Conunission, BJ.dg. #9,

State Campus, Albany, New York, on May 3, L978 at 1:L5 P.M. Peti-

tioner appeared by Leonard J. Senzon, Esg. The Income Tax Bureau

appeared by Peter Crotty, Esg. (Paul Lefebvre and Francis Cosgrove,

Esqs. ,  o f  counsel ) ,

ISSUES

I. Whether the income derived from the sale of land by peti-

t ioner during 1971- was subject to unincorporated business tax.

II .  Whether penalt ies (pursuant to sections 685 (a) (1) and

685 (a) (2) of the Tax Law) were properly imposed on petit ioner by

the Income Tax Bureau.
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FINDINGS OF FACT

1. Petitioner, ilohn Cerone, ilr., timely fiJ-ed a New York State

personal income tax return for 197L, in which he reported business

income of $L4,27L.34. He did not f iLe an unincorporated business

tax return for said year.

2. Ttre Income Tax Bureau contended that petitioner's activi-

ties as a land developer constituted the carrying on of an unin-

corporated business and that the income of $L4,27L.34 derived

therefrom h,as subject to unincorporated business tax. Accordin$LY,

it issued a Notice of Deficiency for L97l- on Septernber 30, L974

for $352.94 in uni-ncorporated business tax, pIus $206.90 in penaLty

and $52.04 in  in terest ,  for  a  sum of  $611.88.

3. Petit ioner $ras president of John Cerone, Inc. which was

engaged in the business of land excavation and devel-opment. Said

corporation made improvements to a sizable amount of land in

CoJ-onie, New York, which $ras owned by petitioner. Petitioner sub-

divided the land into lots within a five or six block develoSxnent

and sold the lots over a period of years. During 1971 he soLd

four of the lots. He reported the income derived from the sale of

the lots on Federal Schedule "Crr and described his business activity

as "developer" on said schedule.

4. Petitioner contended that he did not believe that he was in

the business of sel l ing parcels of land; therefore, he did not f iLe

an unincorporated business tax return for 1971.



A.
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CONCLUSIONS OF I,AW

Ttrat petitioner, John Cerone, Jr., was engaged in the

carrying on of an unincorporated business and that the income de-

rived from the sale of the four parcel-s of l-and was subject to un-

incorporated business tax in accordance with the meaning and intent

of  sect ion 703(a)  of  the Tax Law.  Pet i t ionerrs  act iv i t ies were

those of a deaLer holding property primarily for sal-e to customers

in the ordinary course of his trade or business and as sueh, did

not conS-tute the purchase and sale of property for his own aceount,

which wou1d, have been exempt from unincorporated business tax under

section 703 (d) of the Tax Law.

B. Ttrat the penalt ies under sections 085 (a) (1) and 685 (a) (2)

of the Tax Law vrere properJ-y imposed on petitioner by the Income

Tax Bureau.

C. ftrat the petition

Notice of Deficiency issued

gether with such additional

DATED: Albany, New York

January 24, 1979

of John cerone, Jr. is denied and the

September 30, L974 is sustained, to-

interest as may l-awful ly owing.

STATE TAX COMMISSION


