
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HERBERT BRIGHAM

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (s )  23

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(s) qcn&gxtsskf$or

l g T l -

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of Apri l  ,  19 7gr f ,he served the within

Notice of Decision by (cert i f ied) mai l  upon Eerbert  Br igham

by  enc los ing  a

a s  f o l l o w s :

(ffi the petitioner in the within proceedlng,

true copy thereof in a secureLy sealed postpaid wrapper addressed

Herbert Brigharn
237 OLd Ni.skayuna Road
Latham, NY 12L)0

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the Stat,e of New York.

That deponent further says that the said addressee is the

XfX*X) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the (XXXp1XfpgXXp31XpfXXhX) perltloner.

Sworn

6rh

t o

d a y

before me th is

o f  Ap r i l  ,  L97g ,

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
srATE inx ccivrrru sstoN
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

Aprll 6, lg?t ul00

!&. Scrhrt lr{$n
fS? Old ttehrnnr Bord
Lthe, H! ml00

Ilur Hr, Drtglunl

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) ,r, of the Tax Law, any
proceeding in court to review un'??u"r"e decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within4 uuthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
acCordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York t2227. Said inquiries will be
referred to the proper authority for reply.

'? .4 l :  _ 
, / r . \ *  /{- sin'cdrgl}ry- 4.,,. - "*"r*r_,e1" \ . -  -  , . . r '  o  

' ,  
-  - : ' : " . . . . 5 '  

/" Jorst ChtttlrGf " " /
[red'ns brrlnrr

Please take notice of the Drclrta
of the State Tax Commission enclosed herewith.

cc:

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IIERBERT BRIGHAM

for Redetermination of a Deficiencv
or for Refund of Unincorporated
Business Tax under  Ar t ic le  23 of
the Tax Law for the Year L97L.

DECISION

Peti t ioner,  Herbert  Br igham, 237 O1d Niskayuna Road, Latham,

New York L2L00, fi led a petit ion for redetermination of a deficiency

or for refund of unincorporated business tax r:nder Article 23 of the

Tax Law for the year L97L (Fi1-e No. 13094) .

A sma1l cLaims hearing was held before Harry Huebsch, Hearing

Off icer,  &t  the of f ices of  the State Tax Commission, Bldg. l l9,

State Campus, Albany, New York,  oo T{.ay 2,  L978 at  1:15 P.M. Pet i -

t ioner appeared pro se. The Income Tax Bureau appeared by Peter

Crotty,  Esq. (Francis Cosgrove and Paul  Lefebvre,  Esqs.,  of  counsel) .

ISSUE

tr lhether petit ioner's sell ing activit ies during l97L constituted

the carrying on of an unincorporated business or whether he was

engaged in the practice of a profession or the performance of

services in the capacity of an empl-oy€€, thereby exempting hiut

from the imposition of unincorporated business tax.
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1. Petitioner, Herbert Brigham, timel-y fiLed a New York State

personal income tax return for L97L. He did not f i le an unincorpo-

rated business tax return for  said year.

2. The Income Tax Bureau conLended that petit ioner vras engaged

in the carrying on of an r:nincorporated business and that the income

derived therefrom was subject to unincorporated business tax. Accord-

ingly, it issued a Notice of Deficiency on February 25, L974 in the

amount of  $388.75 in unincorporated business tax,  p lus $l-32.18 in

pena l ty  [pursuant  to  sec t ions  685(a) (1 )  and (a ) (2 ) ]  and $43.30  in

in te res t ,  fo r  a  sum o f  $564 .33 .

3. Petitioner contended that his income was exempt frour

unincorporated business tax because he either a) performed services

in the capacity of an employee or b) was engaged in the practice of

a  p ro fess ion .

4.  Pet i t ioner performed services as a sales representat ive

for three principals during the years at issue, or a commission basis

of compensation. He mainly sold rug shampoo to retail hardware

stores. He aLso heLped his customers in the repair and maintenance

of the rug shampooing machines and he1-ped them set up advertising

programs.

5. Petit ioner was not reimbursed by his principals for the

selLing expenses which he incurred. He fi led a Federal Schedule rrC''

to claim these expenses and the expenses he incurred in maintaining
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an office in his home. His principals did not withhold income taxes

or social security from his compensation, nor did they cover him for

disabil ity insurance and workmen' s compensation.

6.  Pet i t ioner 's pr incipals permit ted him to perfo: :n services

for other principals. There was no agreement between his principals

as to the division of his time. Except for occasional trade shows

and sales meeti-ngs, petit ioner controlled his own work hours. There

was litt le supervision exercised over his day-to-day activit ies and

sales technique.

7. Petit ioner contended that he derived his professional

status from many years of experience in his field of endeavor.

8. Petit ioner fi led unincorporated business tax returns for

L969 and 1970, at which time he was also engaged in the sale of a

product for his o!fil account. Since he no longer was engaged in the

sale of the product Ln L971, he believed that he was no longer

subject to unincorporated business tax.

CONCLUSIONS OF LAW

A. That petitioner, Herbert Brigham, was engaged in the carryLng

on of an unincorporated business during L97L in accordance with the

meaning and intent of section 703(a) of the Tax Law, and that he did

not perform services as an empLoyee in accordance with section 703(b)

of  the Tax Law, nor did his act iv i t ies const i tute the pract ice of  a

profession within the meaning and intent of section 703(c) of the

Tax Law.
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B. That pet i t ioner,  Herbert  Br igham's fa i lure to f i le an

unincorporated business tax return for 1971 was due to reasonable

cause and not wil lful neglect; therefore, the penalties imposed

on h im pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law

are canceled.

C. That the petit ion of Herbert Brigham is granted only to

the extent that all penalties are canceled. The Income Tax Bureau

is hereby directed to so modify the Not ice of  Def ic iency issued

February 25, L974 and that,  except as so granted, the pet i t ion is

in al l -  other respects denied.

DATED: Albany, New York
April 6, L979

STATE TAX COMMISSION
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