
STA,TE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

\rJCT!OR BORGE
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unlncorlporated Business
Taxes under Arricle(s)16 & 16-A of rhe
Tax Law,for the Year(s):ooodec!odc(e0 l-.955
thnougfr L959.

AFFIDAVIT OF MAILING

State of New York
County of Albany

John fuhn ,  being duly sworn, deposes and says that

rhe is an employee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 14th Oay of Febrr.rary , 1,979 , utre served the wlthin

Notice of Deterrnination by :(rErttttc*) mail upon Vlctor Borge

(rs$rqxstrgEixncsfx the petitioner ln the within proceeding,

by enclosing a t . rue copy thereof in a securely sealed post,paid wrapper addressed
Victor Borge

as follows : c/o J.H. Cohn & Conpany
810 Bnoad Street
Newark, }tJ 07fOe

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the fJBeGsEcffiftx*

qfxf trEX pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the @ pet i t ioner.

Sworn to before me th is

14th day of Febnrary , L979.

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX CO}O,IISSION

In  the lv lat ter  of  the Pet i t ion

o f

VICTOR BORGE
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of UnlncorPorated Buslness
Taxes under Art icle(s) 16 & 16'4 of the
Tax Law for the Year(s) gXxRcr*g*fsx 1955
tfrroueh 1959.

State of  New York
County of Albany

AFFIDAVIT OF I',IAILING

JOlrn Huhfr , being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th aay of FebruarT , Lg79 , *re served the within

Notice of Determination by trerrrt*txdir mail upon Inl1 M. Ialln, CPA

(representat ive of)  the pet i t ioner ln the wlthin proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed
H111 M. Lalln, CPA

as follows: J.H. Cohn & Conpany
810 Broad Street
Newark, NJ 07102

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  SLate  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t loner.

I

Sworn to

14th day

before me th is

of Febn:a:ry

rA-3 (2/76)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

hFrnry l,{, l9?9

W€ffi hte
E/o J.H. Cot.lr e AryW
8r0 nw stnrat
l&nnrk, I{t 0n0e

lbnr !&. Boqgrl

Please take notice of the dktEtqlmtlmt
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 375 * 386(J) of the Tax Law, any
proceeding in court to review an adverse tlecision by the State Tax
Commission can only be instituted under Article 78 of. the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 90 eyr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Depadment of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authority for reply.

fir'/ly,lii:i*1'
i I 

yrir,;''t
. - -: --z;.d

Mtehaol Afcffiid$
$nmryfrlm frr
nr|rt

Petitioner's Representative

Taxing Bureau's Representative

r{-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Applications

of

VICTOR BORGE

for Revision or Refund of Personal Income
Taxes or Unincorporated. Business Taxes
under Articles 15 and t5-a of the Tax Law
for the Years a955 throueh 1959.

Applicant, Victor Borge, c/o J. H. Cohn & Cornpanyo

New Jersey O7LO2, filed applications for revision or re

taxes or unincorporated business taxes under Articles 15

for the years 1955 tttroueh 1959 (fite No. OO4Z5).

NATION

0 Broad Street,

of personal

t5-A ot the

Newark,

incone

Tax Law

A formal hearing was he1-d before Edward. L. Johnson, fiearing Officer, at the

offices of the State Tax Commission, Two World Trade Centero New York, New York,

on January 13, a977 at 2:45 P.M. Applicant appeared by J. H. cohn & company,

Accountants (Hi1l M. Lalin, CpA). The Income Tax Bureau appeared by peter

Crotty,  Esq. (Richard Kaufman, Esq.,  of  counsel) .

ISSUES

I. li lhether applicant was entitled to offset losses incurred, in the

of a poultry farm, with a situs in the State of Connecticut, against New

business income received as a professional entertainer.

II. Whether the net income derived from applicantts activities as a

entertainer was properly determined.

operation

York

professional
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I I I .  Whether appl icantrs act iv i t ies as a professional-  entertainer const i tuted

the practice of a profession within the meaning and intent of section 386 of the

Tax Law.

IV. !ilhether the Income Tax Bureau was precluded by the Statute of Limitations

from assessing personal income taxes and unincorporated business taxes for the

years L955 tl^rcoueh 1959.

FINDINGS OF FACT

1. Appl icanto Victor Borge, and his wife were nonresidents of

during the years L955 througln 1959, inclusive.

2. On April tO,, 1968 as a result of an audit, the Income Tax

a Notice of Additional Assessment for said years, asserting normal

and unincorporated busi-ness tax, penalty and interest of $t0,148.71-

f i25,299.O9.

New York State

Bureau issued

tax of $15,150.78

for a total of

3. Applicant signed a rrConsent Fixing Period of Limitation Upon Assessment

of Personal Income and Unincorporated. Business Taxesrt for the years 1956 through

L964, extending, until April L5, 1969, the period within which tax could be

assessed. The assessment for 1-955 was based on Federal audit changes. Applicant

failed to notify the Tax Commission of such Federal- audit changes as required by

section 367 ot',the Tax T,aw.

4. In April of 1952, applicant, Victor Borge, purchased a poultry farm

located in Connecticut. From L955 untl1 March of 1-9590 he operated his farm as

a sole proprietorship, incurring losses in the operation thereof. During this

period, applicant deducted these losses as a business expense. With the exception
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of 1955, in which year a deduction of fiL6r666.6/ was a11owed., the Income Tax Bureau

disallowed all such deductions on the rationale that the farm cond.ucted no business

in New York. Although he argues to the contrary, applicant has submitted no proof

that the farm did in fact carry on any part of its business in New York.

5. The Income Tax Bureau computed the deductions relating to applicantfs

theatrical production income as follows:

New York fheatrical Income Total Expenses Incurred
X in the Production of

Theatrical Income
Total Theatrical fncome

Applicant argues that certain expenses were incurred specifically in the

production of New York theatrical income and that these expenses should not be

subjected to the above g rata formula. Applicant has subrnitted no proof of any

expenses incurred specifically in the productj-on of New York theatrical income.

5. The Income Tax Bureau has treated some of applicantts activities in the field

of entertairunent as being subject to unincorporated business tax. In February of

1959, applicant formed a unitary business which combined the activities of his

poultry farm and his entertainment activities under the name Dani-ca Enterprises,

fnc. As deternined by the United States Tax Court in Borge v. Commissioner, 69-t

US[C' appJ-icant or.rned LOM of the stock in Danica Enterprises, Inc. It was found.

by the Tax Court that he received $75,OOO.OO per year, a11eged1y as a salary, and

that the poultry farm and entertainment activities of applicant continued with no

relevant change. The Income Ta:< Bureau computed the portion of this $75,OOO.OO

which was attributable to New York as follows:

New York Theatrical Income

Total Theatrical Income

$75,OOO.OO
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Although he argues that the fncome Tax Bureau dj.d not properly determine the

amount of his income (prior to the formation of Danica Enterprises, Inc.) which is

properly attributable to New York, and further argues that the above-cited forrnula

does not accuratel-y reflect the amount of his income from Danica Enterprises, Inc.

properly attributable to New York, applicant has submitted no proof of any specific

earnings attributable to either New York or non-New York sources.

7. The Income Tax Bureau treated the income resulting from applicantrs New

York activities in the field of entertainment as being subject to unincorporated

business tax. Applicant argues that his New York activities in the field of

entertainment were not subject to unincorporated business tax.

8. Applicant, Victor Borge, reh.ed on the advice of his accountaat and at all

t imes acted in good fai th.

CONCLUSIONS OF LAhI

A. That the losses incurred in the operation of applicantrs poultry farm

the State of Connecticut were derived from non-New York State sources and were

deductible within the rneaning and intent of section 359 of the Tax Law.

1n

not

B. That since appllcant failed to report Federal audit changes for 1-955 as

required by section 367 of the Tax Law, the amount of tax due may be assessed at

any time under secti-on 373.L of the Tax Law and the assessment for 1-955 was timely.

C. That the Tncome Tax Bureau is not precluded by the Statute of Limitations

from issuing an assessment when a bona fide rrConsentff to extend such statute has

been agreed to (sect ion 373.5 of the Tax Law). Accordingly,  the assessments for the

years 1956 through 1950 were timely.

D. That the activities of applicant, Victor Borge, as a professional enter-

tainer, constituted the practice of a profession within the meaning and intent of

section 386 of the Tax Law and that the income which he derived from said activities

was not subject to unincorporated business tax.
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E. That the applications of Victor Borge are granted to the extent of

cancelling the unincorporated business tax, penalty and interest due for the years

L955 t]nru I959i that the Income Tax Bureau is hereby directed to accord.ingly

modify the Notice of Additional Assessment issued April tO, L968 but that, except

as so granted, the application is in al-L other respects denied.

DATED: Albanyo New York
Febnrary 14, l-979

STAIE TAX COMMISSION


