
STATE OF NEW YQRK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
EDWARD BIRNBAI'T,T

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (s )  23 of the

AFFIDAVIT OF },IAILING

Tax Law;for the Year(s) olr<*crni,od:(nXxx
L967 through L973

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*te is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2Lthday of January , lg l9 ,  s lhe served the within

Notice of Decisi-on by (certified) maiL upon Edward Birnbaum

{f,€Ftrl'retfte&t16te<l5sF rhe peririoner in rhe wirhin proceeding,

by enclosing a true copy thereof in a securely sealed postpal-d wrapper addressed

as follows: Edward Birnbaum
110-12 Queens B lvd .
Fores t  H i l l s ,  NY 11375

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(Post off ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New york.

That deponenr furrher says thar the said addressee is rhe (*g66et*R!Stbt*

a6<*hg)< petitioner herein and that the address set forth on said rilrapper is the

last known address of the QtuFlsdelrraltl:u$o6<:sfig petitioner.

Sworn to before me this

24th day of January ,  L979

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

EDVfARD BIRNBAT'M

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le  (s )  23 of the
Tax Lawrfor the Year(s) dlg<3e.fi[tl3:(Bt{x

L967 throuqh L973

State of New York
county of AlbanY

John Huhn ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  24Ehday o f  January  ,  Lq79, )6he served rhe  w i th ln

Not, ice of Decision by (cert i f ied) mai l  upon Irving Hi l ler,  CPA

(representat ive of)  the pet i t loner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol- lows: Irv ing Hi l ler,  CPA
2260 81st Street
Brooklyn, ITY

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal-  depository) under the exclusive care and custody of

the united states PostaL service within the state of New york.

That deponent further says that the said addressee ls the (representat lve

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

of January

AFFIDAVIT OF I.,IAILING

rA-3 (2/76)

,  Lqg .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YdRK 12227

dlanuary 24, 1979

!tr, Edward Blrnbaun
11O-L2 Oueenr Blvd,
Foreet Htllg, Nslr York 113?5

Dear !!tr. Btrnbaum:

Please take notice of the DesLal"On
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Petitionerts Representative

Taxing Bureauts Representat ive

*r'*
:"r*{'*',"'- 

/. .. .--- ,t

C}nytyrtat4 ,r .:'
Exao&6cra

TA-1 (6  /7  7 )



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Petition

of

EDWARD BIRNBAW

for Redeterminat,ion of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 af the Tax Law for the Years
1967 through 1973.

I,ltrether petitionerrs sales

eonstituted the carrylng on of

intent of  sect ion 703(a) of the

DECISION

Petitioner, Edward Birnbaum, 110-12 Queens Boulevard, Forest Hills, New York

II375, filed a petition for redeterrnination of a deficiency or for refund of

unincorporated business tax under A::tlcle 23 of the Tax Law for the years 1967

through 1973 (Fi le Nos .  13917, 13918 and 13919).

A snall cLalms hearing was held before Harry Huebsch, Hearing Officer' at ther

offiees of the State Tax Conmission, Two World Trade Center, New York, New York' on

May 18, L978 at 2:45 P.NI. Petitioner appeared pro se and by Irving HiLler' CPA.

The Income Tax Bureau appeared by Peter Crotty, Esq. (Wil-l-iam Fox, Esq., of

counsel)

ISSUE

act:ivities during tIrc years L967

an unincorporated business' within

Tax Law.

through 1973

the meaning and



t
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FTNDINGS oF recr

1. Petitioner, Edward Birnbaum, tinely filed New York State personal in

tax returns for the years L967 through 1973. He did not fil-e unincorporated

bustness tax returns for said years.

2. The Income Tax Bureau contended that petitioner was engaged in an

unincorporated business and that the income derived therefrom was subJect to

unincorporated business tax. Accordingly, it issued a Notice of DefLciency

pet i t ioner for L967, 1968 and 1969 on l" lay 22, L972 for $21576.52 in unlncorpora

business tax, plus $747.63 in penal- ty and $460.48 in interest,  for a total-  of

$3,784.63. A Not ice of Def ic iency for 1970 was issued on Septenber 30, 1974 fo

$11206.87 in unincorporated business tax, pl-us $524.99 in penalty and $177.97

interest,  for a total-  of  $11909.83. A Not ice of Def ic iency for 1971 was issued

September 30, L974 for $1r063.88 in unincorporated business tax, plus $398.95

pena l ty  and $156.88  in  in te res t ,  fo r  a  to ta l -  o f  $1 ,6 I9 .7L .  F ina l1 -y '  a  Not ice  o

Defic iency for L972 and 1973 was issued on June 30, 1975 for $21542.85 in

unincorporated business tax, plus $ZgZ.64 in interest,  for a total  of  $2'835.49

3. Fron 1954 to July of. L974 (at which tine he was discharged), petition

perfomed sel-l-ing services for Northwick Mills, Inc. and its subsidi-ary,

Mills, Inc. Both corporations were l-ocated in the sane office at 295 Fifth A

Neru York, New York. Both utilized the same clericaL staff and had the same

telephone numbers. During the years at issue, petitioner r{ras provided with off

space and the use of office facil-ities, as weIl as cl-erical help' at no cost to

hinself.

4. Fron 1954 through 7966, peLitioner performed sel-ling services as an ou

slile salesman on a salary-draw-against-comission basls. He was lssued wl

tax statements and income taxes and soclal- securitv were withheld fron his

ing
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compensation. Petitioner contended that the corporationsr "principal-tt requeste{
I

that. he assume the title of manufacturer's representative, receive 
" 

gt..t"t t"f.

I
of conrmission and pay his ordn expenses. This would enhance his personal nosititn

I

with customers, as weLl as increase his productivity and net earnings in his 
I
I

territory and, thus, be more economical for his principal. Petitioner agreed tf

I
this arrangement. In 1967 his principal- stopped withholding lncome taxes and 

I
I

social security from his compensation, but continued to provide major medical afd

life insurance coverage to petitioner at no cost to hin. Petitioner flled Federal

Schedule "C" in order to clainr deductions for outside sal-esmanrs exPenses which he'

incurred. He received Federal Forrn 1099 (rather than a wage and tax statement)

and paid sel-f-emp1-o),Dent ta:(. Except for these changes, he continued to perform

the sane services in the same anner and under the same condl-tions as he did prior

t o  L 9 5 7 .

5. Petitioner, Edward Birnbaum, contended that when he first received

correspondence from the Income Tax Bureau in 1971, he approached his principal- and

requested that he be put on the sane basis as the one used prior to 1967. IIis

principal agreed. Thereafter (starting in 1972), petit,ioner was again lssued wage

and tax statements which showed income taxes and social security withheld.

PeEitloner further contended that his former accountant erroneousl-y entered his

occupatlon as that of itself-employedtt or ttmanufacturerrs representativefr on flve

of the seven income tax returns fil-ed for the years at issue.

6. During the years at issue, petitioner travel-ed twenty to thirCy weeks

each year. He reported by telephone to his principal each day. He sol-d rugs for

Northwick MiL1s, Inc. and bedspreads for Concord Mills, Inc. IIe was told which

accounts to calL on and was instructed to pick up new accounts in his terrltory

which conststed of Baltinore, tJashington, upstate New York and the New York
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metropolitan area. When not travelingr Petitioner woul-d se1l at the New York

office of his principal. He was supervised by a sales manager and al-so by the

orf,ners of the corporations. Petitioner lfas required to report on all- custoners

called on and also to advise hls princlpal as to general- business conditLons and

probl-ens r{rithin his territory. He was not permitted to sel-l for any other principal'

7, Petitioner was requlred to attend saLes meetings, at which he was

inst,ructed. on how he should present items to customers. Petitioner has no letter-

heads or business cards of his own. He was given company order forms and also

business cards which contained the prineipalrs and petitionerrs na[es' The cards

did not have petitionerts title imprinted on them'

8. Petitj-oner did not guarantee accounts, nor dld he hire assistants' He

had no office of his own and never held himsel-f out to the publ-ic as being in

business for himself .

CONCLUSIONS OF LAW

A. That petitloner, Edward Birnbaumrs sales activitl-es during the years 1957

through 1973 did not constituted the carrying on of an unincorporated business, in

accordance with the meaning and intent of section 703(a) of the Ta:r Law' Rather'

said activities constituted the perfornance of services as an enployeet in

accordance with section 703(b) of the Tax Law'



B. That the petition

deficiency issued ltlay 22,

cancelled.

DATED: Albany, New York

Januaty 24, 1979

' -5-'

of Edward Birnbaum

L972, Septenber 30,

i-s granted and

L974, and June

not ices of

L975 are hereby

the

30 '

CO},IMISSIONER q

COMMISSIOMR


