
STATE OF NEI^I Y6RK t

STATE TAX COMMISSION

In the lv lat ter  of  the Pet i t ion

o f

FRAI{K ALBINO

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat l -on or  a Refund
of Unicorporated Business
Taxes  under  Ar t i c le (g)  23
Tax Law for the Year(s))AeOOEO{DOd({Q0(
1969, 1970 and L97L.

State of New York
County of Albany

John Huhn

nhe is an employee of the

age, and that on the 24th

Notice of Decision

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of January , L9 79r Ehe served the wlthln

by (certified) mail upon Frank Albino

the pet i t ioner in the within proceeding,

securely sealed postpaid r ,rrapper addressed

AFFIDAVIT OF },IAILING

of the

W

by enclosing a true copy thereof in a

as follows: Frank Al-bino
77 East 24th Street
Huntington Station, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL service within the State of New York.

That deponent further says that the said addressee is the nruXfffffi i lttn0(

XfXXfr1g[ pet i t ioner herein and that the address set forth on said l rrapper is the

lasr known address of rhe (x{FxExufft8tf,tEx6txu{8tr peririoner.

Shrorn to

24th day

before me this

of January

rA-3 (2176)

L9  79 ,



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEAL$ BUREAU

ALBANY, NEW YORK 12227

Jmucy lAi lt?t

3rnfr flb{no
?t frlt t*th Strr*t
[unt!s|t6 gtr&t@f tril tolh

nlrr Ur, lLblncr

Please take notice of the 
Drclrico

of the State Tax Commission enclosed herewith.

You have now exhaust".q yru riqhhof review at the administrative
level. Pursuant to section(Sf of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in4thiod$Teme
Court of the State of New York, Albany County, within
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply*

i' 
*:'1"-:> C, /. 1,.r., ., " " +

owrm|f,t'"1
E$m*'{

cc: Petitioner's Kepresentative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IRANK ALBINO

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years
1969, L97O and r97r.

DECISION

insurance broker during 1969,

unincorporated business.

asserted penalt ies on pet i t ioner '

the Tax Law.

Pet i t ioner,  Frank Albino, 7? East 24th Street,  Hunt ington Stat ion, New York

n?46, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1969,,

1970 and 1971 (Fi le No. 13056).

A smal1 claims hearing was held before Harry Huebsch, Hearing Officer' at

the offices of the State Tax Commission, Two World Trade Center, New Tork, New

York, on January 12, J97B at 2'.45 P.M. Petitioner appeared g se. The Income

Tax Bureau appeared by Peter Crotty, Esq. (LLi'za Schwadron, Esq.. of counsel)'

I .

I97O and

I I .

pursuant

Whether pet i t ionerrs act iv i t ies as an

1971 constituted the carrying on of an

Whether the Income Tax Bureau properly

to  sec t ion  685 (a )  (1 )  and (a )  Q)  o f
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FINDINGS OF FACT

1. Pet i t ioner,  Frank Albino, t imely f i led New York State personal incone

tax returns for 1969, 1970 and, L97I. He did not file unincorporated business

tax returns for said years on advice of his accountant and due to his reliance

on the decision of the State Tax Commission, Matter of  Mort imer OrKane, July 20'

196?, wherein, pet i t ioner contended, the facts were simi lar.

2. The fncome Tax Bureau contended that petitionerrs activities as an

insurance broker constituted the carrying on of an unincorporated business.

Accordingly,  i t  issued a Not ice of Def ic iency on December 23, L974 for said years

in the amount of $1 ,,25I.5L in unincorporated business tax, plus fi538-26 in

penal-ty (pursuant to section 685 (a) (1) and (a) (Z) ot the Tax Law) and fi258.L3

in  in te res t ,  fo r  a  to ta l  o f  $e ,O47.9O.

3. During the yea::s at issue, pet i t ionerrs income was derived from his

occupation as an insurance broker under a contractual agreement to the Hartford

Insurance Company (hereinafter rfHartfordrr). Hartford was a multi-line insurance

company, for which petitioner sold automobile, casualty, cgmmercial, l lfe and

homeownersr insurance.

4. Pet i t ioner maintained his own off ice, f rom which he represented Hart ford.

He occasionally hired. secretarial help and was not reimbursed for any expenses.

Income taxes and social security were not withheld from his commission compensationo

nor was he covered by any company fringe benefits. During each month' petitioner

deposited premi-urns recei-ved fron clients in his premium account and at the end

of the month, he received a statement from Hartford showing the gross arnount arld

net commissions. Petitioner would retain his commission and send a check to

Hartford for the amount due.

5. Petitioner contended that he was not permitted by Hartford to hire

selling assistants, sub-broker insulance or accept business from other producers'
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He worked full-time for Hartford. and any insurance risk not accepted by Hartford

was not offered to another company. He was given rfcannedtr speeches, visual aidst

sample approach letters and a sales presentation. He reported to the supervisor

of each type of insurance he soId. He attended monthly seminars where his

act iv i t ies were discussed. Hart ford sent a representat ive to pet i t ionerrs off ice

weekly to examine petitionerfs accounts and advise him as to what type of insurance

1o rrpushrf .  A1so, other matters and new matters were discussed. Pet i t ionerrs

stationery indicated that he represented only Hartford.

CONCIUSIONS OF LAW

A. That although there was a certain amount of control exercised over

pet i t ionerrs act iv i t ies by Hart ford, the nature of that control  was that of  one

business entity over another business entity, under a contractual agreement to

achieve mutually favorable financial resufts. It did not constitute control and

direction as would be evidenced in an employer-employee relationship, in accordance

with the meaning and intent of sectjlon ?O3 (b) of the Tax Law; therefore, considering

al l  other indicia of sel f-employment,  pet i t ionerrs insurance sel l ing act iv i t ies

constituted the carrying on of an unincorporated business within the meaning and

intent of sect ion 7O3 (a) of the Tax Law.

B. That petitionerfs failure to file unincorporated business tax returns

for 1969, Lg?O and. I9?I was due to reasonable cause and not due to willful neglect;

therefore, the penalt ies imposed pursuant to sect ions 685 (a) (r)  and (a) (z) or

the Tax Law are cancelled.

C. That the petition of Frank Albino is granted to the extent that the

penalties imposed pursuant to sections 685 (a) (1) and (a) Q) ot the Tax Law

are cancelled; that the Income Tax Bureau is hereby directed to modify the Notice



-4-

1974, but that, except as so granted'of Def ic iency issued December 23,,

is in all other respects denied.

DATED: Albany, New York

January 24, L979

the petition

STATE TAX COMMISSION


