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STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

NISSIM ZELOUF

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  L967 ,  1968  and  L969 .

DECISION

Pet i t i one r ,  N i ss im  Ze lou f ,  res id ing  a t  7O-2O 108 th  S t ree t ,

Forest  Hi - I ls ,  New York 11375,  f i l -ed a pet i t ion for  redeterminat ion

of  a  def ic iency or  for  re fund of  un incorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  L967 ,  1968  and  1969

(r i le  No.  L4228)  .

A small claims hearing was held before Harry l tuebsch, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Tr t to  Wor ld

Trade Center ,  New York,  New York,  on May 27,  L977 aE 10:45 A.M.

Petit ioner appeared by Robert Florsheim, Esq. The Income Tax Bureau

appeared by Peter  Crot ty ,  Esg.  ( l rv ing Atk ins,  Esq. ,  o f  counsel )

ISSUE

lVhe the r  pe t i t i one r ' s  ac t i v i t i es  du r ing  the  yea rs  L967 ,  1968

and L969 const i tu ted the pract ice of  a  profess ion.
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FINDTNGS OF I'ACT

1.  Pet i t ioner ,  Niss im Zelouf  ,  f i l -ed New York State personal

income tax returns for  the years 1,967,  1968 and 1969,  in  which he

repor ted that  he was a bui ld ing est imator .  He d id not  f i le

unincorporated business tax returns for  sa id years.  The Income

Tax Bureau contended that  pet i t ioner 's  act iv i t ies const i tu ted the

carrying on of an unincorporated business and that the income

der ived theref rom was subject  to  unincorporated business tax.  A

Not ice of  Def ic iency was issued on January 31,  L972 in  the amount

o f  $2 ,990 .10 ,  p l us  pena l t y  o f  $883 .64  and  i n te res t  o f  $419 .60 ,  f o r

a  t o ta l  due  o f  $4 ,293 .34 .

2.  In  L943,  pet i t ioner  graduated f rom the Amer ican Univers i ty

of  Bei rut  wi th  a degree in  c iv i l -  and st ructura l  engineer ing.  He

worked in  I raq and Israel -  as a l icensed engineer  unt i l  L957,  when

he was admi t ted to  the Uni ted States as a non-quota,  f i rs t  pre-

ference immigrant  on the basis  of  h is  profess ional  s tanding.

3 .  Dur ing  the  yea rs  L967 ,  1968  and  L969 ,  pe t i t i one r  worked

on l -arge eonstruct ion pro jects  for  governmenta l  agencies,  for  the

mi l i tary  and for  corporate c l ients ,  a l l  o f  which requi red formal-

approval  o f  h is  gual i f icat ions in  the f ie ld  of  engineer ing.

4.  The serv ices that  pet i t ioner  per formed requi red an

engineer ing educat ion and many years of  exper ience as an engineer .
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Pet i t ioner  was requi red to  f ind fau l ts  in  the bui ld ing p lans

drawn by the or ig ina l  engineers,  correct  these fau l ts  and,  i f

necessary,  produce complete ly  a l ternat ive p lans.

5.  Dur ing the years in  issue,  the pet i t ioner  was an

eng inee r .  Pe t i t i one r ' s  t i t l e  o f  " bu i l d i ng  es t ima to r " ,  o r  t he

designat ion of  h is  work as being that  o f  a  cost  engineer  and cost

consul tant  were not  ind icat ive of  the engineer ing work that  he was

actual ly  involved in .

6.  More than BO% of  pet i t ioner 's  gross income was der ived

from personal  serv ices rendered by h im.  Capi ta l  was not  a  mater ia l

income-producing factor.

CONCLUSIONS OF I,AW

A.  Tha t  t he  ac t i v i t i es  o f  pe t i t i one r ,  N i ss im  Ze lou f ,  du r ing

the  yea rs  L967 ,  1968  and  L969 ,  cons t i t u ted  the  p rac t i ce  o f  a

profess ion exempt  f rom the imposi t ion of  un incorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 (c)

of  the Tax Law.
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B.  Tha t  t he  pe t i t i on

No t i ce  o f  De f i c i ency  i ssueo

DATED: Albany, New York

February 14, 1978
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o f  N iss im  Ze lou f

January 3L,  1972

is granted and

is  cance l l ed .

the

ATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


