
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BEN ZAREMBA
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of  the
Tax Law,for the Year (s) Do<&xtod(x)
1963 th rouch 1971 ^

Sta te  o f  New York
County of Albany

John Huhn

Xhe is an employee of the

age, and that on thelTth

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over L8 years of

day ofFebruary ,  L978, xhe served the withln

by (certified) mail upon Ben Zaremlca

the petit ioner ln the within proceeding,

securely sealed postpald rdrapper addreseed

AFFIDAVIT OF I'IAILING

(repcexcoo**xeoof )

by enclosing a true copy thereof in a

as fol lows: Mr. Ben Zaremba
L25 Lake Street
Vfhi te Plains, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the said addressee is the (*FlregcsxelDw

n*>obc) pet i t ioner herein and that the address set forth on said r f , rapper ls the

last known address of the (uqrenseGxeluexuEx$e) petltioner.

Sworn

17rh

to

d a

before me thls

of February

rA -3  (2176)

, Lg7&



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BEN ZAREII4BA

For a Redetermination of a Deficiency or
a Revision of a Determination or a Refund
of Unincorporated Business
Taxes under  Ar r i c le (x )  23 of the
Tax Law for the Year(s) e<krdlr$G)
1963 throush L97L.

Stat,e of New York
County of Albany

John Huhn

*he is an employee of

age, and that on the

Notice of Decision

AFFIDAVIT OF MAILING

rhe Deparrmenr'.:1::"::: 
"". ;".":","."::'j';""::':,

17th day of February , L9 78, ffie served the within

by (cert i f ied) mai l  upon Alvin I .  Goide1

the petitioner ln the within proceedlng,

securely sealed postpaid wrapper addressed
E s q .
H e l f e n s t e i n ,  P . C .

( representat ive of )

by enclos ing a t rue copy thereof  ln  a
Alv in I .  Goidel ,

as fo l lows:  Goidel ,  Goidel  s .
L27 ilohn Street
New York, New York 10038

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

ot

d

Sworn

17rh

before me thls

of February

rA-3 (2176)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

f$urry 1?r l|?fJ A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

l$e lrtr Err6r
125 trt StsrrfE
lfittr tlrltr, ffr frt

Drrt E. 5a:rdrr

Please take notice of the DlBif,|til
of the State Tax Commission enclosed herewith.

You have nsw'exhausted your right of review at the administrative
level. Pursuant to section(a) l|;|. of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax .
Commission can only be instituted under Article 78 of. the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { a16nhf
from the date of this notice.

Inquiries conceming the computation of tax ,due'or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

ilnrfry Fnln r

TA-r . r2 (6/77)



STAfE OF NEVII YORK

STATE TAX COMMISSION

In the Matter of the petition

of

BEhT ZAREII4BA

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Articl-e 23 of the Tax Law for
the Years 1963 through L97L.

DECTSTON

Petitioner, Ben Zaremba, residing at L25 Lake Street, Wtrite

Plains, New York, filed a petition for redetermination of a defi-

ciency or for refund of unincorporated business tax under ArticLe

23 of the Tax law for the years 1963 through L97L (Fil-e No. 0060I).

A small claims hearing was held before Harry Huebsch, Eearing

officer, at the offices of the State Tax Commission, Itvo WorLd Trade

Center, New York, New york, orr Ntay 27, Lg77 at 9:15 A.M. petit ioner

appeared by Arvin r. Goid,el, Esq. Ttre rncome Tax Bureau appeared

by Peter Crotty, Esq. (Irving Atkins, Esq., of counsel).

ISSUES

f. Whether the activities of petitioner as a luggage salesrnarr

during the years L963 through 197J. constituted the carrying on of

an unincorporated business.

II. Whether the Tax law is unconstitutional- by virtue of dis-

criminatory practices in its application, thus depriving petitioner

of equaL protection and due process under the Law.
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FINDINGS OF FACT

L. Petitioner, Ben Zaremba, fil-ed New York State personaL in-

come tax returns for the years l-963 through L97L. IIe did not fil-e

unincorporated business tax returns for said years-

2. The Income Tax Bureau issued three notices of deficienclg

against petitioner for the years L963 through L97L, on the grounds

that his selJ-ing activities during said years constituted the carrlr-

ing on of an unincorporated business and that his income derived

therefrom was subject to unincorporated business tax. fhe Notice

of Deficiency issued on Novernber 29, L97l for the years 1963 through

Lg66 asserted a def ic iency of  $L,546.48, plus interest  of  $546.67,

for a totaL of $2,093.L5. Another Notice of Deficiency issued on

November 29, L97L for the years L967 through L969 asserted a defi-

c iency of  $2,336.89, pJ.us interest  of  $330.43, for  a total  of

$2,667.32. Ttris latter Notice of Deficiency also contained an ad-

justment to petitioner's personal income tax liability for the year

Lg6g, which is not being contested by him, nor is it at issue. Ttre

last Notice of Deficiency issued on February 24, L975 for the years

lgTO and l97L asserted a deficiency of $995.07, plus interest of

$2LO.75 ,  fo r  a  to taL  o f  $1 ,205 .82 .

3. As a luggage salesman, petitioner represented at Least

three principa!-s during each of the years l-963 through L97L and was

paid on a commission by them. Drring said years, he received more

than 60% of his commission income from one of his principaLs- lhe

items which petitioner sol-d for his principals were noncomPetitive-
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4. Petit ioner's principals did not withhold social security

taxes or Federal and New York State income taxes from his compen-

sation. Petitioner's principals did not provide him wittr any employee

benef its. He i,{as not reimbursed by his principal-s for the seLling

e)q)enses he incurred. He deducted these expenses on Federal schedul-es

rrerr and also included the cost of maintaining a room in his home for

business purposes as another deduction on said scheduLe'

5. Petitioner schedul-ed his or,vn aPPointments, used his own

discretion as to the division of his time and efforts, and enPl'oyed

his own techniques in order to consumate sales. His princiPals also

permitted him to sel-l- for otJrers.

6. No oral testimony or documentar:f evidence was submitted

regarding ttle issue of constitutionality'

CONCLU-SIONS OF IAW

A. Ttrat the activities of petitioner, Ben Zaremba, as a luggage

salesman during the years L963 through !97L, constituted the carrTing

on of an unincorporated business htithin the meaning and intent of

section 703 of the Tax law, Tkrerefore, the income derived, from said

activities vtas subject to unincorporated business tax'

B. Ttrat the constitutional-ity of the laws of the State of New

York are presumed at the administrative l-evel by the New York state

TaxCommiss ion .There isno ju r i sd ic t iona t theadmin is t ra t i ve

l-eve1 to declare such laws rrnconstitut'ional' to tlle extent that they

relate to the imposition of unincorporated business tax' which is

the sulcject of this Proceeding.
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c. Ihat the petition of Ben Zarenba is denied and the notices

of deficiency issued heretofor are sustained.

DATED: Albany, New York
February L '7 ,  L97A

COMMISSION


