
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANK WEST
For a Redeterminat ion of  a  Def ic iency or
a Revision of a Determination or a Refund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of the
Tax Law for the Year(s) oc<**xiio6ft)
L964 throuqh L973.

Sta te  o f  New York
County of Albany

John Huhn

xhe is an employee of

age, and that on the

Notice of Decision

AFFIDAVIT OF MAILING

the Deparrmenr'.:T:":": 
"", 

;;",":",""":: ';";:":: ':,

14th day of February , L9 78, *he served the within

by (cert i f ied) mai l  upon Frank West

the pet i t ioner ln the within proceeding,

secureLy sealed postpald wrapper addressed

(rcparmook*reod)

by encLosing a true copy thereof in a

as fo l lows:  Mr.  Frank West
South Mt. pass
Garrisonr New york LO524

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states PostaL service within the state of New york.

That deponent further says that the said addressee is the eru$losffieooG

nfu&e) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of rhe (oqxnsumxxlrrsax&uu) petitioner.

Sworn

14th

before me this

of February

to

d a

rA-3 (2/76)

, LgT8;





STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRAAIK WEST 
: I

For  a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le  ($  23 of the
Tax Law,for the Year(s) qt<Rsdrcd:60
L964 throucrh 1973.

Sta te  o f  New York
County of Albany

,fohn Huhn , being duly sworn, deposes and says that

gf ie is an employee of the Department of Taxat ion and Finance, over 1-8 years of

age, and that on the l4th day of February , L9 78, tdre served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Gerald Dickler

( representat ive of )  the pet i t ioner  in  the wi th in proceedlng,

t rue copy thereof  in  a secureLy seal -ed postpaid wrapper addressed

Gerald Dickler, Esq.
HaIl, Dick1er, Lawler, Kent & Howl-ey
460 Park Avenue
New York, New York LOO22

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(posr  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said nrapPer is the

last known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF I',IAILING

by  enc los ing  a

a s  f o l l o w s :

to

d a

Sworn

14rh

before me this

rA-3  Ql76)
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Iffirr1r !{r l.t?lJ A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

ll3" fTr$ Iet
8*rttr Mt. Sars
Orfflmrr lHrr tsh tPIt{

Dnr tlr. tctr

Please take notice of the, , 'm!3tr(J
of the State Tax Commission enclosed herewith.

You have now exhausted youq right of review at the administrative
level. Pufsuant to Sectionfr) 

'?ll 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mfibf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,
\- ;,r.- -.*

\ rx- ,

ilnfril

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEIf YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FMNK I{EST

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years L964 through L973.

DECISION

Pet i t ioner,  Frank West,  residing at  South Mt.  Pass,

Garrison, New York LQ524, fi led a petit ion for redetermina-

tion of a deficiency or for refund of unincorporated business

tax under Article 23 of the Tax Law for the years L964 through

Lg73 (Fi le Nos. 13468 ,  L346g and 13470).

A small claims hearing was held before Harry lluebsch,

Ilearing Officer, at the offices of the State Tax Conrmission,

Two World Trade Center, New York, New York, on March 31, L977

aE 9:15 A.M. Pet i t ioner,  Frank l {est ,  appeared pro se and by

Gerald Dickler, Esq. The Income Tax Bureau appeared by Peter

Crotty, Esq. (Andrew l{aber, E"q.. , of counsel).

ISSUE

tr{hether petit ioner's activit ies as a marriage counselor

and pastoral counsel-or during the years L964 through L973

const i tuted the pract ice of  a profession.
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FINDINGS FACT

1. Petit ioner, Frank W'est, f i led New York State combined

income tax returns with his w'ife for the years 1964 ttrrough

1973. Petit ioner did not f i le New York State unincorporated

business tax returns for said years.

2. 0n January 27, L975, the Income Tax Bureau issued

statements of audit changes against petit ioner, imposing

unincorporated business tax on the grounds that income received

from his activit ies as a marriage, 8s well as Pastoral- counselor

during the years L964 through L973, constituted the carrying

on of an unincorporated business. The Income Tax Bureau also

adjusted petit ioner's L972 New York State personal- income tax

li.abil i ty to include a modifi.cation required to be made under

sect ion 512(b)( f1)  of  the Tax Law. In accordance with the

aforesai.d statements of audit changes, the Income Tax Bureau

issued notices of deficiency against the petit ioner in the

sums of  $4,059.41 for the years 1964 through L967, $5,220.L4

for the years 1968 through L970 and $7,538.95 for the years

L97L through 1-973.

3. During the years 1964 through L973, petit ioner perfo:med

services as marriage counselor and pastoral counselor. He is

licensed as a marriage counselor in the State of New Jersey,

and is also a clinical member of the American Association of

marriage counselors. Petit ioner is not l- icensed as a marriage

OF
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counselor in the State of New York. The bulk of petit ioner's

income during the years in question was derived from pastoral

counseling. A very small Pereentage of his income during

said years was derived fron marriage counseling.

4. Pastoral- counseLing is a fgnction of a clergyman who

has acquired speci.fic ski.Lls through extensive education and

training which enable him to heLp individuals with their emotional

and spiritual troubl-es. This: is accomplished by focusing upon

their inner emotional structures. The primary objective of this

practice is to determine and, if possibl-e, to make clear to the

patient the source of his probl-ems and to provide kin with

assi.stance in overconing thenr. Pastoral counseling is a prinary

Crather than supplementary) source of care. The pastoral

counselor nay function lndependently, of as a member of an

interdisciplinary mental heal-th team.

5. In 1950 the petit ioner graduated fron Lehigh University

lrhere he majored in psychology. In 1953 petit ioner was awarded

tlre degree of Bachelor of Divinity frour Union Theological Seminary

and became an ordained minister. lle then errbarked uPon courses

of graduate study at the Oberl-in Col-l-ege Graduate School of

Theology, the T{i.lliam Alanson tr{hite Institute of Psychiatry, the

City Universiry Graduate Psychology DePartment and a Graduate

Resident Pastoral Counseling Internship at the American Foundation

of Religion and PsychLatry. IIe compl-eted his education in L957.
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These studies included over 50 graduate semester hours in

pyschology. During the sunmer recesses, he served as Assistant

Pastor, Chaplin and Director of Boy Work Neighborhood l{ouse.

6.  From Lg57 to the present,  pet i t ionerfs act iv i t ies

were as follows

Pediatric Psychiatry service - Lenox l{i l1 l lospital,
New York, [I.Y. , L959 (Project for Preschool
Mentally Retarded Chil-dren)

Departmen't of Child Psychiatiy - AIrerican Foundation of
h.eligion and Psychiai:ry, It i ' ,  L961-1963

ConsulEant in Pastoral Cbunseling - Rye and Mt. Vernon,
N. Y.,  Presbyter ian Churches, L959-L962

The New York i'resbytery Consultation Service
L96L-L969

union Theological seminary - visit ing Lecturer,
L962-t969

Foundation Religion & Mental- Ilealth - Director
PleasantviLle-Counseling Center, L969-L970
Pastoral Counsel-or, L969 to the present

Psychoanal-ytically supervi sed- Pf ivate practice-
40 uast i ]9th Street,  N.Y. ,  L957 to present

7. Petit ioner was a member of the following professional

organizations: the fnstitute for Pastoral Counseling (of which

h.e was a charter member and a member of the Board of Directors),

the Association for Applied Psychoanal-ysis Inc., the Psychoanalytic

Counselors Inc. (of r^ltrich petitioner was a charter member and a

member of the Board of Directors), the Society for the Scientif ic

Study of Religion, the Academy of Religion and Mental l{ealth and

the American Association of Pastoral Counselors (of which he was a

charter member and diplomate). IIe was also a member of other

professional  associat ions.
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8. Pet i t ioner 's pat ients were referred to him by

pastors and physicians. Ite was paid on a fee basis. His

treatment combined religion and pbychology, and was in the

f ie ld of  mental  heal th.  Pet i t ioner 's act iv i t ies were

governed by professional standards and by a code of ethics

establ ished by the American Associat ion of  Pastoral  Gounselors.

I{e was covered by malpractice insurance. More than 807" of

petit ioner's income was derived from personal services rendered

by him and capital was not a materiaL income producing factor'

CONCLUSIONS OF LAtr{

A. That p'btitioner, Frank tritest, was engaged in an occupation

or vocation in which a professed knowledge of a department of

science or learning was gained through a prolonged course of

special ized instruction and study. Petit ioner applied this

knowledge to the affaLrs of others by advising and guiding then

and in serving their interests and welfare'

B. That the activit ies of petsit ioner, Frank west, 8s

marriage courtselor and pastoral counselor during the years L964

through Lg73, constituted the practice of a profession exemPt

from the imposition of unincorPorated business tax in accordance

with the meaning and intent of section 703(c) of the Tax Law'



c.

noti.ces

DATED:

6-

That the petition of Frarrk West

of deficiency issued on January

Albany, New York

February 14, L978

is granted and the

27, L975 are cancel led.

STATE TA)( COMMISSION


