
.STATE 
OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Taxes under Art ic le (X) 23

SIDNEY WEISENBERG

For a Redeterminat ion of  a Def ic lency or
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

of the
Tax Law for the year(s):ocrteod:ot*r0

State of  New york
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

the is an employee of the Department of Taxat ion and Finance, over 1g years of

age' and that on the 6th day of February , 
'!,g 

78, Ehe served rhe wlrhin

Not ice of  Decis ion by (cert i f ied) maiL upon Sidney Weisenberg

(oqrerswxkisae<d) the petitioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol- lows: Mr. Sidney Weisenberg
L4-O7 zl2lc,]n Street
Bayside, New york 11360

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the united st ,ates postaL service within the state of New york.

That deponent further says that the said addressee is the (Itegtllxcqrrtxgllaa

g{x*hg) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of rhe (rurposrxE{:txx:o6<tke) petitioner.

to

d a

before me this

of February

rA- 3 (2 /7 6)
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lrbrl|rrf 61 l9?8J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

ilf. lLt[ryt tlrirrabrrg
t{*O? n[!Ut ftt rt
tryfldrr rr rcrt lltso

Di|f fr. Trl,*tnbrnfr

, Please take notice of the Dml8tg
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionf,) 71|| of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mtibf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allpwed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance,:Albany, New York L2227. Said inquiries will be
referred to the proper authoiity for reply.

Sincerely,

Taxing Bureau's Representative

TA-L.r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SIDNEY WEISENBERG

Redetermination of a Deficiency or
Refund of Unincorporated Business
under Article 23 of the Tax Law for
Years 1971 and 1972.

DECISION

Peti t ioner,  Sidney Weisenberg, residing at 14-07 212th Street,  Bayside, New

York 11360, filed a petition for redetermination of a deficiency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1971 and

1972 Gr re  No.  j68?B) .

A small claims hearing was held before Philip Mercurio, Hearing Officer, at

the offices of the State Tax Commissi-on, Two World Trade Center, New York, New York

on May 21, 1977 at Iz1J P.M. The pet i t ioner appeared pro se. The Income Tax

Bureau appeared by Peter Crotty,  Esq. ( Irwin Levy, Esq.,  of  counsel) .

ISSUE

Whether the sel l ing act iv i t ies of the pet i t ioner,

the years 1971 and 1)12 constituted the carying on of

Sidney Weisenbergo duri.ng

an unincorporated business.

FINDINGS OF FACT

1. Petitioner, Sidney Weisenbergr and his wife filed New York State income

tax resident returns for the years 1971 and 1972. He did not file New Tork State

unincorporated business tax returns for said years.
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2. 0n October 26, 1976, the Income Tax Bureau issued a Not ice of Def ic iency

against petitioner on the grounds that the income derived fron his selling activities

was subject to unincorporated business tax.

3. Petitioner was a furniture and lamp salesman during the years 1971 and 1972.

He represented two principals during said years. The prod.ucts sold by petitioner

were noncompetitive. He was paid on a commission basis by his principals.

4. Petitionerrs principals did not withhold Federal and New York State income

taxes (or social security taxes) from his commission income during ttre years 1971

and 1972. He was not reimbursed for any of the business expenses he incurred in

connection with his sales activities. He was free to work for other principais as

long as the lines of the other principals were noncompetitive. He did not have any

written employment contracts.

5. Petitlonerfs principals did not exercise any substantial supervision or

control- over his sales activities and sales techniques, or over the time he devoted

to sales. However, he was required to attend periodic trade shows and sales neetings,

to submit per iodic reports and to restr ict  his sales efforts to a specif ic terr i tory.

6. Petitioner was not covered by his principals under any employee-related

plans. He filed Federal schedules ftCfr a;l'drfself Employmentrr forns for said years.

In 1972, pet i t ioner belonged to a rrKeogh Planrr.

CONCLUSIONS OF I.AW

A. That the income received by petitioner, Sidney Weisenberg, from the

principals he represented during the years 1971 and 1972 constituted income from his

regular business of se11ing. It did not constitute compensation as an employee

exempt from the inposition of unincorporated business tax in accordance with the

meaning and intent of section 7O3(b) of the Tax Law.
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B. That the aforesaid activities of petitioner during the years 1971 and 1972

constituted the carrying on of an unincorporated business in accordance with the

meaning and intent of secti-on 7O7 of the Tax Law, and that his income derived therefron

is subject to unincorporated business tax.

C. That the pet i t ion of Sidney Weisenberg,

Def ic iency issued on october 260 1976 in the sum

DATED: Albany, New York

February 6, 1978

denied arrd the Notice of

f i l ,893.1J is sustained.o f


