
STATE OF NEW YORK
STATE TN( CO},IMISSION

In the Matter of the Pet l t ion

o f
:

ALD(ASTDER WEINSTEIN aNd VIVIA$T WEINSTEIN
For a Redeternlnat ion of a Def ic iency or :
a Revtsion of a Determlnatlon or a Refund
of Unincorporated Business :
Taxes under Art lc le(r)  23 of the
Tax Law,for the Year(s) loc*crlcd$ :
L964 and 1965-

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

John Huhn , being duly sworn, deposee and says that

rhe is an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the lst day of September , LITS rthe eeriled the wlthln

Not ice of  Decis ion by (certtfted) mall upon Alexander & Vivian

Weinstein (reocxffiat*x*o€) the petttloner ln the wlthln proceedlngt

by enclosing a true copy thereof ln a securely sealed postpald wrapper addreased

as fo l lows; Mr. & Mrs. Alexander Weinstein
167 Beach ]-44t-}:. Street
Neponsit,  New York LL694

and by depositlng same enclosed in a postpald properly addressed wrapper ln a

(post of f tce or off lc ial  deposttory) under the excluslve care and custody of

the United States Postal Servlce wlthln the State of New York.

That deponent further saye that the sald addreasee ts the (tqxucaoUEoe

nfuAfoe) petitloner herein and that the addreee set forth on gald wrapp€r ts the

last knom addrese of Ehe e€FutEtsfiga1cu<lf>otle) petltloner.

Sworn to before me thls

lst day of September , L978.

rA-3 (2176)



su,ir oF NEw YoRK
STATE TAX COMI'{ISSION

In the ltatter of the Petit ion

o f
ALE)(AIIDER I,ilEINSTEIN and

VIVIAI{ I,ilEINSTEIN
For a Redetermlnation of a Deficiency or
a RevLslon of a Determlnation or a Refund
of Unincorporated Business Tax

AFFIDAVIT OF MATLING

Taxeg under Art lcLeQt|  23 of the
Tax Law 1 for the Year(s) Lscr<&o|lttsp.

L964 and L965

State of New York
County of Albany

John Huhn , being duly sworn, deposes and aays that

xtre {s an enployee of the Department of Taxatlon and Flnance, over 1.8 years of

age, and that on the L day of September, 1978, rhe eerived the wlthln

Notice of Decision by (cert l f led) mal l  upon Richard Reitman, C.P.A.

(representative of) the petitLoner ln the wlthln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addreseed

as fol lotrs :  Richard Reitman, C. P.A.
8 trIest 40th Street
New York, New York L0018

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a

(post office or offlcial depository) under the exclugLve care and cuqtody of

the United States Postal Senrtce within the State of New York.

That deponent further saye that the eaid addreaaee is the (repreeentetLve

of the) petitioner hereln and that the addreso set forth on eald wraPPer le the

last known address of the (representative of the) petttLoner.

Sworn to before me thls

1 day of September , Ln$.

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N l

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

STATE.OF NElll l  YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Srptcnbrr tr, 1978

!tr. & t|r'r tl.r3an&r rlrlnrt.ln
16? ncreh l,#th 8ts.fG
I.Donrltr [* farh lt0$f

llrar lrlr. & lltrr fdsrtrt*l

Please take notice of the nmIAIOil
of the State Tax Cornmission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to section$ 17, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil

Practice Laws and Rules, and must be commenced in the Supre-me
Court of the State of New York, Albany County, within { mltilf

from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,euw
Swilrvlrfrg S$
nsr{$g Olftsrr

Petitioner's Representative

Taxing Bureauts Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the petit ion

o f

ALH(AIIDER WEINSTEIN and VIVIAI{I WEINSTEIN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1964 and 1965.

DECISION

Petit ioners, Alexander Weinstein and Vivian Weinstein,

L67 Beach L44Lh Street, Neponsit, New york J-J-694, filed a petition

for redetermination of a deficiency in unincorporated business

tax under Art icle 23 of the Tax Law for the years 1964 and 1955

(r i le  r r lo .  01409)  .

A formal hearing was held before Edward L. ,Johnson, Hearing

Officer, dt the off ices of the State Tax Commission, I\ryo World

Trade Center, New York, New york, on May 19, L976 at 10:45 A.M.

and continued on November L7, L976 at 9:15 A.M. l l tre petit ioners

appeared by Richard Reitman, CpA. The Income Tax Bureau appeared

by Peter  Crot ty ,  Esq.  (A lexander  Weiss,  Esg.  ,  o f  counsel ) .

ISSUE

Whether the salary received as an officer of a wholly-owned

corporation was exempt from unincorporated business tax, where the

salar ied of f icer  carr ied on a s imi lar  un incorporated business.
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FINDINGS OF FACT

1. Petit ioner Alexander Weinstein and his wife, Vivian,

f i led New York State income tax resident returns for the tax

years 1964 and 1965. Petit ioner Alexander Weinstein f i led New

York State unincorporated business tax returns (Form TT-2O2) for

1964 and 1965 and paid the taxes shown to be due.

2. On September 25, 1967, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners, Alexander Weinstein

and Vivian Weinstein, his wife, imposing addit ional unincorporated

business tax for 1964 and 1965. l lhe statement indicated that

salary income from Adams Oil Corp. was considered business-

connected and, thus, subject to unincorporated business tax under

Article 23 of the Tax Law. lfhe reported salary from Adams Oil

Corp. of petit ioner Alexander Weinstein was added to his reported

income from his unincorporated business, and the Income Tax Bureau

recomputed the tax due. A Notice of Deficiency dated September 25,

1967 was sent to petit ioners, Alexander Weinstein and Vivian

We ins te in ,  assess ing  a  de f i c i ency  o f  $554 .61  fo r  1 -964  and  $540 .20

fo r  L965 .

3. On January 24, 1968, petit ioner Alexander Weinstein f i led

a petit ion for a redetermination or for refund of unincorporated

business tax.



3

4. Petit ioner Alexander Weinstein, L67 Beach L44Eh Street,

Neponsit,  New York LL694, was engaged in the sale and service of

fuel oi l  to both commercial and domestic users during l-964 and

1965. Petit ioner Alexander Weinstein was the president and sole

stockholder of Adams Oil Corp., a New york corporation organized

JuIy L, 1963. fhre Adams Oil Corp. owned a two-story premise at,

5602 Avenue U, Brooklyn, New York.

5. Petit ioner Alexander Weinstein also operated a fuel oi l

bubiness out of 5602 Avenue U, Brooklyn, New York, from January 1-,

L964 under the name of Rex Fuel Oil. fhis was operated (and

reported on petit ioner's New York State income tax returns) as a

single proprietorship. Rex Fuel Oil used one room of the Adams

oil corp. off ice building as i ts off ice and paid Adams a set amount

per galIon to cover de1ivery, service and al leged "rent" of the

premises. Rex Fuel Oil sol-d only Grade No. 2 fuel oi l  to the owners

of homes and small apartment buildings. Trhe fuel oil sold by Rex

was purchased largely from Metropoli tan, a division of the

Pi t ts ton Co.

6. Rex Fuel Oil had no employees. Its books were kept tpr

an outside bookkeeping consultant. Petit ioner Alexander Weinstein

supervised the purchase of fuel oiI ,  i ts delivery and the servicing

of customers, the checking of purchasers' credit,  the fol low-up

of col lections and other administrative duties. Petit ioner
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Alexander Weinstein performed essential ly the same services for

Adams Oil Corp. Petit ioner devoted the preponderance of his

working t ime to the business of the corporation, but made no

allocation of his t ime and kept, no t ime records.

7. The terms of the agreement made July 1, 1963, by which

petit ioner's wholIy-owned Adams Coal Corporation (now Adams Oil

Corp. ) became a division of the Pittston Company, provided that

petit ioner could not purchase fuel oi l  under the Adams corporate

name from any supplier other than Pittston. Consequently, when

petit ioner Alexander Weinstein purchased Rex Fuel Oil on January 1,

L964, he was forced to operate as a fuel oi l  dealer outside the

aegis of Adams Oil Corp.

8. The Adams Oil Corp. and Rex Fuel Oil serviced entirely

different customers. The Adams Oil Corp. alone had payrol l ,  pay-

ro11 taxes, social security and withholding taxes, workmen's com-

pensation, disabil i ty and the l ike. In the respective corporate

tax years ended June 30, Lg64 and June 30, 1965, petit ioner Alexander

Weinstein received from Adams Oil Corp., as salary, the amounts of

$15 ,900 .00  and  $15 ,600 .0O.  He  was  p res iden t  and  so le  s tockho lde r .

According to the U.S. Corporation income tax return (norm LL2O),

petit ioner devoted al l  his t ime to the corporation. Both Federal

and New York State income taxes were withheld from petit ioner's

corporate sa lary .
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CONCLUSIONS OF LAW

A. lfkrat the salary received by petitioner Alexander Weinstein,

as an officer and employee of Adams Oil Corp. in the tax years

L964 and 1965 was not exempt from unincorporated business tax,

since his business activit ies hrere essential ly the same in both

his corporate off icer's capacity and in his operation of the

single proprietorship, Rex OiI. Section 703 (b) of the Tax Law

specif ical ly states that the salaries of an employee shall  not

be deemed unincorporated business " . . .un less such serv ices

constitute part of a business regularly carried on by such

ind i v i dua l . "  20  NYCRR 203 .10 (d )  ( 2 )

B. l l l rat the petit ion of Alexander Weinstein is in al l

respects denied and the Notice of Deficiency dated September 25,

L967 is sustained.

DATED: Albany, New York
September 1, 1978

COMMISSIONER


