
STATE OF NEW YORK
STATE TAX CO},IMISSION

In  the Mat ter  of  the Pet i t lon

of

JULTUS UEINBERG

For a Redetermlnation of a Deficlency or
a Revislon of a Determlnatton or a Refund
of Unincorporated Business
Taxes under Article (t) 23

AFFIDAVIT OF MAILINC

of the

by (certifled) nail.upon Julius Weinberg

the petlttoner ln the wlthin proceedlng,

securely sealed postpal.d wrePPer addreased

Tax-Law1f9r the Year(s) ff i
L968, L969 ana L97o.'

State of New York
County of AlbanY

She is an enployee of

age, and that on the

Notice of Decision

by enclosing a

as  fo l lows:

@

true copy thereof in a

John Huhn , being duLy sworn, deposes and says that

the Department of Taxatlon and Flnance, over 18 years of

2Oth day of September , L978, lhe sented the wtthln

Julius Weinberg
t4z4 wilsbn Road
East Meadow, New York 1l-554

and by deposittng same enclosed ln a postpatd properly addreseed wrapper [n a

(post offlce or official depository) under the excluslve care and custody of

the Unlted States Postal Se:rrlce wlthln the State of New York.

That deponent further says that the eaid addreaaee is the €t?P"*ry*Ot*

nfi*hc* petitloner hereln and that the address Bet forth on eald wrapper ls the

last known address of the @ petltloner.

Sworn to before me thls

2Oth day of Septenber

rA-3 (2176)

, LIZB.
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STATE br Nsw voRK
STATE TN( COMI'IISSION

In the l latter of the Petlt lon

o f

JUITUS WXINBERG

For a Redetermination of a Deflciency or
a Revlsion of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Article (s) 23

AFFIDAVIT OF MAILING

of the
Tax- Law r for the Year(s) sedca*s*{fl}
1968, L969 ana L97o.

SEate of New York
County of Albany

ilohn Huhn , belng dul.y sworn, deposes and says that

*he ls an empl.oyee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the 2oth day of September ,1978, flhe senred the wlthln

Notice of Decision by (certlfied) mail upon l'[s. Evette S. Weinberg

and J.V. Weinberg (representatlve of) the petitloner tn the wlthln proceedlng,

by encloslng a true copy thereof ln a securely sealed poetpaid wrapper addreesed

as foltolrs: Ms. Evette S. Weinberg or Mr. Jerry V. Weinberg
l)l Gorge Road
Cliffside Park, New Jersey O7O1O

and by deposltlng same enclosed in a postpald properly addressed wrapper in a

(post office or offlclal deposltory) under the excluglve care and custody of

the Unlted States Postal Service withln the State of New York.

ThaL deponent further says that the sald addresaee le the (representatlve

of the) petitioner herein and that the address Bet forth on eal.d ltraPPer ls the

last knorwr address of the (repreeentative of the) petltloner.

Sworn

20th

to

d a y

before me this

of September , L97&

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

MILTON KOERNER

T H O M A S  H .  L Y N C H

STAT.E OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

fetdrr &r lgilt

lbr &llur htSrl'l
ft$ UUffa kd
bt ffir nt tl* ff*tf

Srrr br tt*Srltl

Please take notice of the Df$mil
of the State Tax Commission enclosed herewith'

You have now exhausted your right of review at the administrative
level. Pursuant to section$) 1trg of the Tax Law, any
proceeding in court to review'an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I S
from the date of this notice

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

Petitioner's Representative

Taxing Bureau's Representative

Jorqb

TA-r . r2  (6 /77)



STATE 'OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  pe t i t i on

o f

JTTLIUS WEINBERG

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Years  1968 ,  1969  and  L97O.

DECISION

Pet i t ioner ,  Ju l ius Weinberg,  L424 Wi lson Road,  East  Meadow,

New York 11554,  f i led a pet i t ion for  redeterminat ion of  a  def i -

c iency or  for  re fund of  un incorporated busj -ness tax under  Ar t ic le

23  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,  1969  and  l . - 97O ( f i l e  No .  00233) .

A smal l -  c l -a ims hear ing was held before wi l l iam Valcarcel - ,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  T$ro Wor ld Trade

cen te r ,  New York ,  New York ,  on , fu l y  5 ,  L977  a t  9 :15  A .M.  Pe t i t i one r

appeared by,Jerry  Weinberg,  Esg.  and by Evet te  Weinberg,  an accountant .

The Income Tax Eh:reau appeared by Peter  Crot ty ,  Esg.  (Louis  Senf t ,  Esq. ,

o f  counse l ) .

ISSUE

Vihether  the income der ived f rom pet i t ioner 's  act iv i t ies as a

salesman dur ing the years 1968,  1969 and 1970 was subject  to  unin-

corporated business tax.
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FIIilDTNGS OF FACT

L.  Pet i t ioner ,  .Tu l ius Weinberg,  f i led New york Statd income

tax returns for  the years 1968,  1969 and L97Oi  however ,  he d id not

f i le  un incorporated business tax returns for  sa id years.

2.  on February 25,  L974,  the Income Tax Elureau issued a Not ice

o f  De f i c i ency  aga ins t  pe t i t i one r  i n  t he  amoun t  o f  $868 .38 ,  p lus  pena l t y

o f  $346 .59  and  i n te res t  o f  $1 -BO.B2 ,  f o r  a  t o ta l  due  o f  $1 ,395 .79 .  Sa id

Not ice was issued on the grounds that  the income der ived f rom pet i t ioner 's

act iv i t ies dur ing the years 1968,  1969 and 1970 was subject  to  unin-

corporated business tax.

3.  Dur ing the years 1968,  1969 and L97O, pet i t ioner  Ju l ius weinberg,

was a home improvement salesman for A11 Island Remodelers, Inc.

4.  Pet i t ioner  was eompensated by h is  pr inc ipa l  on a commiss ion

basis .  His  pr inc ipa l  d id  not  wi thhold payro l l  taxes f rom his  compen-

sat ion and d id not  re imburse h im for  the business expenses he incurred.

Pet i t ionerrs  pr inc ipa l -  prov ided h im wi th  l i fe  insurance and medica l -

insurance coverage,  but  d id  not  cover  h im under  a pension or  prof i t -

sha r ing  p lan .

5 .  A l l  I s l and  Remode le rs ,  I nc .  p rov ided  pe t i t i one r  w i th  o f f i ce

fac i l i t i es ,  " I eads " ,  con t rac ts  and  p r i ce  I i s t s .  A l l  con t rac ts  r ^ re re

sub jec t  t o  t he  f i rm 's  app rova l .  Pe t i t i one r  a l so  ma in ta ined  an  o f f i ce

in his home from which he contacted prospective customers at t imes

when h is  pr inc ipa l 's  o f f ice was not  open.
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6 .  Pe t i t i one r  l i s ted  h i s  occupa t ion  as  " se1 f -emp loyed"  and

h is  bus iness  ac t i v i t i es  as  " i ndependen t  sa les  o f f i ce "  on  h i s  New York

State income tax returns and Federa l  schedules t 'Crr  for  the years

in issue.  In  a le t ter  to  the Income Tax Inr reau dated January 30,  L973,

pet i t ioner  s tated that  dur ing those years he (a)  mainta ined "at l

independent sel l ing off ice for the sal-e to home-owners of home

improvement services to be rendered by those contracting for my

independent  sa l -es serv ices" ,  (b)  fo l lowed up Leads submit ted by h is

pr inc ipa l  (as wel l  as h is  own leads) ,  engaging in  door- to-door  so l ic i -

ta t ion,  a l l  o f  which act iv i t ies were conducted under  h is  own d i rect ion

and control, (c) had off ice and telephone expenses which he claimed

as deductions on Federal schedul-es "C" which were incurred in connection

wi th h is  independent  se l l ing of f ice,  (d)  was f ree f rom di rect ion and

contro l  over  h is  se l l ing act iv i t ies by h is  pr inc ipa l  and (e)  was f ree

to represent  pr inc ipa ls  other  than a l l  Is1and Remodelers,  Inc.

7 .  Pe t i t i one r  t es t i f i ed  a t  t he  hea r ing  tha t  du r ing  the  yea rs

in issue he was an employee of  A11 Is land Remodelers,  Inc-  that

he was not  seJ- f -employed,  that  he d id not  mainta in an independent

sel l ing of f ice and that  a l l  o f  the s tatements made in  the le t ter  dated

January 30,  L973 and set  for th  in  F ind ing of  Fact  '16, t1  above,  were

incorrect .  Pet i t ioner  contended that  a l though he s igned said le t ter ,

h is  accountant  was responsib le for  the a l legat ions made there in.
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Pet i t ioner  fur ther  contended that  he paid h is  accountant  to  prepare

his New York State income tax returns for the years in issue. However,

said returns did not bear the signature of any preparer other than

the taxpayer and no evidence was presented to show that petit ioner

paid account ing fees for  the preparat ion of  such returns.

8.  A l though A11-  Is l -and Remodelers,  Inc.  asser ted some super-

v i s ion  ove r  pe t i t i one r  t o  assu re  i t se l f  t ha t  he  was  cove r ing  h i s

ter r i tory  and was v is i t ing customers,  sa id pr inc ipa l  d id  not  exerc ise

any contro l  over  h is  sa les endeavors,  nor  d id  i t  contro l  or  regru late

the manner  in  which pet i t ioner  at tempted to  so l ic i t  bus iness.

9.  Pet i t ioner  f i led Federa l  Schedule ' rC '  and paid se l f -emplo lzment

taxes dur ing the years 1968,  1969 and L97O.

CONCLUSIONS OF LAW

A. That  Al l  fs land Remodelers,  Inc.  d id  not  exerc ise suf f ic ient

d i rect ion and contro l  over  the act iv i t ies of  pet i t ioner ,  ihr l ius Weinberg,

so as to result in an employee-employer relationship in accordance with

the meaning and intent of section 703 (b) of the Tax Law and 20 IIYCRR

281 .3 .

B.  That  the income der ived f rom pet i t ioner 's  act iv i t ies dur ing

the years 1968,  1969 and L97O const i tu ted income f rom his  regular  bus i -

ness of  se l l ing and was,  therefore,  subject  to  unincorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 701-  of  the

Tax Law.
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C .  Tha t  t he  pe t i t i on  o f  Ju l i us

Not ice of  Def ic iency issued February

wi th such addi t ional  in terest  as may

DATED: A1bany, New York

September 20,, A9?B

denied and the

susta ined,  together

owing.

Weinberg is

25 ,  L974  i s

be lawfully

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


