
STATE OF NE}J YORK
STATE TN( COMMISSION

In the l lat ter of  the Pet i t ion

o f

JOSEPH TOBIN
For a Redetermlnat ion of a Def ic iency or
a Revision of a Determination or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art icLedC0 23 of the
Tax Law i for the year(s)>(St<>B*XigCl&)
1971  -  7972  and  1973 -

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says thet

che is an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the 25th day of August , 19 78 dre served the wlthln

Notice of Decision by (certified) mall upon Joseph Tobin

(xcpoesffiat*x*:of) the petttioner ln the wlthln proceedingt

by encLosing a true copy thereof in a eecurely eealed postpald wrapper addreeeed

as fol lor i ls:  Mr. Joseph Tobin
P.O.  Box  303,  Cooper  S t ree t  S ta t ion
New York, New York 10003

and by deposlting same enclosed ln a postpaid properly addressed wrapper Ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servlce within the State of New York. \

That deponent further says that the said addreaaee ls the (lgtr*lgglf:ki$e

f**bp) pet.itloner herein and that the address aet forth on sald wrapper is the

Last knom address of the (lefare(Dh*J(Ie.:gf:Stle} petlt,ioner.

Sworn to before me this

25th day of August ,  1978.

rA-3 (2/76)



SUTN OF NEII YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH TOBIN
For a Redeterminat ion of a Def ic iency or
a Revislon of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Article{p) 23 of the

AFFIDAVIT OF MAILING

Tax Lawrfor the Year(s) E6<*PXiigd&)
1 9 7 1  .  1 9 7 2  a n d  1  9 7 3  -

State of New York
County of Albany

John Huhn , belng duly sworn, deposes and says that

the is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the25th day of August ,  L978, the seryed the wlthln

Notice of Decision by (cert t f ied) maiL upon Mil ton A. Rainbeau, CPA

by enclos ing a

as fo l lo l rs :

(representatlve of) the petltLoner ln the wlthln proceedtngt

true copy thereof Ln a securely sealed postpaLd wraPPer addresged

Milton A. Rainbeau, CPA
663 Fifth Avenue
New York, New York L0022

and by deposltlng same enclosed ln a postpald properly addreseed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the sald addressee ls the (repreeentatlve

of the) petitioner herein and that the address set forth on sald wrapPer ls the

last known addrese of the (representative of the) petLtloner.

Sworn to before me this

25 th  day  o f  August

rA-3 (2176>

, L978



STATE'OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lugnut l$r lt?gJ A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

-.Jincerely,w
iloacph Chyrlnaty
Eaerlng Exanl.ner

llr. Sorrpb ffiil
P.O. Borc 303r Cooprr Strrr t Strtlon
New Yorh, New Xorl [000t

D.rr lir* $oblnr

Please take notice.of the DBqjgtOU
of the State Tax Commission 

-eiffi5dtl-Terewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionfp) ttt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I lolttbr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions :

o f :

JOSEPH TOBIN :

for Redetermination of a Deficiency or :
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law :
for the Years 1971, L972 and 1973.

:

DECISION

Peti t ioner,  Joseph Tobin, P.O. Box 303, Cooper Street Stat ion, New York, New

York, L0003' fil-ed petitions for redetermination of a deficiency or for refund

of unincorporated business tax under Articl-e 23 of the Tax Law for the years L97L,

L972 and 1973 (Fi l -e Nos. L344I and 18305).

A smal-l claims hearing was held before Wtllian Valcarcel-, Hearlng Officer, at

the offices of the State Tax Conrmission, Two llorld Trade Center, New York, New York,

on July 11, L977 at 1:15 P.M. Pet i t ioner appeared by Mi l ton A. Rainbeau, CPA.

The Income Tax BuEeau appeared by Peter Crotty, Esq. (Abrahan Schwartz, Esq., of

counee l ) .

ISSUES

I. Whether the income derived from petitioner's activities as a wool-en Jobber

was subject to unincorporated busj_ness tax.

II. If so, whether any portion of petitionerts gross income was al-locabl-e to

sources outside ttew York State.
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FINDINGS OF FACT

1. Petitioner, Joseph Tobin, fil-ed New York State income tax resident returns

for the years 1'g7L, L972 and, Ig73. However, he did not file unincorporated busi-

ness tax returns for said years.

2. The Income Tax Bureau issued one Notice of Deficiency against petltioner

for the years 1971 and 1972 and another Notice of Deficiency for the year 1973, on

the grounds that the income derived from his activities as a woolen jobber was

subject to unincorporated business tax. The unincorporated business tax which

the Income Tax Bureau d.etermined to be due from petltioner for the year L972 aLso

included adjustments which resulted from Federal audit changes that are not at

issue

3. Fetitioner rilas a self-employed jobber in the business of buying and se11-Lng

add pieces of mater ial .

4. Petitioner asserted that he stored his material at rented quarters l-ocated

at 30 East 20th Street, New York, New York. From here it was subsequently packed

and shipped out on a consignnent basis to various customers located outside New

York State. Petitioner contended that upon completion of the shipments, he would

visit his prospective customers outside New York State ln order to consrmate sal-es.

5. Petiti-oner did not maintain a regular place of business outside New York

Sta te .

CONCLUSIONS OF LAW

A. That the activities of peti-tioner, Joseph Tobln, during the years

1972 and 1973 constituted the carrying on of an unincorporated business in

with the meani.ng and intent of section 703 of the Tax Law; thus his income

therefrom was subject to unincorporated business tax in accordance with the

and intent of section 701 of the Tax Law.

L97L,

accordance

derived

meanLng
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B. That the storage and packing faciLity at 30 East 20th Street, New York,

New York, \^tas a regular place of business in accordance with the meaning and in-

tent of section 707 (a) of the Tax Law.

C. That petitioner did not have a reguJ-ar place of business outslde the

State of New York; therefore, al-l of the excess of his unincorporated business

gross income 6ver his unincorporated business deduction) nust be al-l-oeated to

New York State' in accordance wi.th the meanlng and intent of section 7O7 (a) of

the Tax Law.

D. That the pet i t ions

issued March 31, 1975 in the

in  the  sum o f  $1 ,039.24  are

may be lawfully owing.

DATED: Albany, New York

A u g u s t  2 5 ,  1 9 7 8

of Joseph Tobj-n are denied and the Notice of Deficiency

sum of $11300.21 and the Not ice issued March 28, L977

sustained, together with such additional interest as

COMMISSIONER


