
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

HERBERT SIIWALL :
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T
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Please take notice of the Dacl,atoa
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section($ lfi of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I htba
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

&frtrtr
llllrm

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TA)( COMMISSTON

In the Matter of the petit ion

o f

HERBERT SHWALL

for Redeterminatlon of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the  Years  L967 ,  1968 ,  L969 ,  1970 ,  197L ,
L972  and  L973-

DECISION

Pet i t ioner ,  Herber t  Shuval1,  7905 East  Dr ive,  Nor th Bay

vi l lage,  F lor ida 3314r ,  f i red a pet i t ion for  redeterminat ion

of a deficiency or for refund of unincorporated business tax

under Article 23 of the Tax Law for the year s L967 through ]]g73

(F i l e  Nos .  13409  and  13410 ) .

A smal-l  claims hearing was held before Harry Huebsch, Hearing

officer, dt the offices of the state Tax commission, T\do world

Trade center, New york, New york, orr september 27, Lg77 at r:r5

Petit ioner appeared pro se and by Eugene o. cobert, Esg. Ttre

rncome Tax Bureau appeared by peter crotty, Ese. (rrank Levitt,

Esq . ,  o f  counse l ) .

ISSUES

I .  Whether  pet i t ioner ,s

1967 through L973 constituted

bus iness .

sales activit ies during the years

the carrying on of an unincorporated
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If.  Whether income received from Velva Sheen Manufacturing

Corporation, Jem Athletic Manufacturing Corporation and Hialeah

Jacket Corporation constituted compensation derived from the

performance of services as an employee, exempt from the imposition

of unincorporated business tax.

II I .  Whether "other income" reported by petit ioner on his

New York State personal income tax returns for L972 and 1973

was business income subject to unincorporated business tax.

IV. Whether petit ioner may al locate income earned without

New York State for unincorporated business tax purposes,

FINDINGS OF FACT

1. Petit ioner t imely f i led New York State personal income

tax returns for  1967,  1968,  1969 and L97O. He d id not  f i le  un in-

corporated business tax returns for said years. l l tre Income Tax

Bureau contended that  pet i t ionerrs  sa les act iv i t ies const i tu ted

the carrying on of an unincorporated business and the income

derived therefrom was subject to unincorporated business tax. A

Notice of Deficiency was issued February 26, L973 against petit ioner

assert ing unincorporated business tax for L967 through L97O in

the  amoun t  o f  $8 ,153 .90 ,  p lus  $1 ,599 .61  i n  i n te res t ,  f o r  a  to ta l

due  o f  $9 ,753 .51 .
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2. Petit ioner t imely f i led New York State personal income

and unincorporated business tax returns for L97L, L972 and L973.

He included salary income for 1971, L972 and 1973 in his personal

income tax returns, as well as "other income" for 1972 and L973,

which he did not include in his unincorporated business tax returns.

The Income Tax Bureau contended that the salary income and "other

income" were business-connected and, therefore, subject to unin-

corporated business tax. Accordingly, a Notice of Deficiency was

issued March 31,  L975 for  $4,036.L8 in  unincorporated business tax,

p lus  $532 .07  i n  i n te res t ,  f o r  a  to ta l  due  o f  $4 ,568 .25 .

3. ouring the years 1967 through L972, petit ioner soLd non-

competing items to college bookstores for Velva Sheen Manufacturing

Corporation ("Ve1va Sheen"), Jem Athletic Manufacturing Corporation

{'o"*) and several other principals. During Lg73 petit ioner sold

items to the same outlets for Ve1va Sheen and Hialeah Jacket

Corporat ion ( "Hia leah") .  A11 of  pet i t ioner 's  pr inc ipa ls  permi t ted

him to selI for others. He covered the same terri tory for al l

principals. There was no agreement between principals as to the

div is ion of  pet i t ioner 's  t ime.  Pet i t ioner  was a res ident  o f  New

York State during the years at issue. He did not have a business

off ice outside New York State. He did his clerical work in motel

rooms or in his home.
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4. Petit ionerrs largest source of income was derived from

Velva Sheen, for whom he sold sportswear (such as T-shirts and

sweatshirts imprinted with a col lege name). Petit ioner was not

reimbursed for expenses. He contended that his conrnissions were

at a 10% rate rather than the industry rate of 7%, in order to

compensate him for expenses. Velva Sheen assigned two salesmen

to pet i t ioner 's  ter r i tory .  The sa lesmen sold to  co l lege bookstores

and other outlets. velva Sheen paid 10% commissions to petit ioner

for sales made by the two salesmen in col lege bookstores. Petit ioner

paid 7% Eo the salesmen and retained 3% of the commissions. Peti-

t ioner reported commissions that he paid on FederaL sctredule 'rC' '

i n  t he  amoun t  o f  $29 ,658 .00  fo r  t he  yea r  L97L ,  $11 ,567 .0O fo r

L972 and $5,949.00 for  L973.  Velva Sheen d id not  wi thhold income

taxes or social security from petit ionerrs compensation, nor did

it provide him with any fr inge benefits.

5. \n 1967 petit ioner performed services for Jem as a

commission salesman of outerwear. In 1968 he purchased 1/3 of

the corporation and was compensated on a salary basis. However,

he cont inued to se l l  for  o ther  pr inc ipa ls ,  ds wel l  as,Jem. No

wage and tax statements from Jem were submitted with petit ioner's

New York State personal income tax returns for the years L967

through I97O. The only pre-palzments of tax on said returns were
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estimated tax for each year. Petit ioner received wage and tax

statements from Jem for 1971 and L972 which indicated that income

taxes and social security taxes were withheld from his compensation.

petitioner did not report the compensation received from Jem during

the years 1971 and L972 for unincorporated business tax purposes.

Petit ioner was not reimbursed for expenses by Jem. Jem ceased

operations in 1972.

6. Petit ioner owned a one-half interest in Hialeah in 1973.

He performed services as a salesman and was issued a wage and tax

statement for said year which indicated that income taxes and

social security taxes were withheld from his compensation. Peti-

t ioner did not report this compensation for unincorporated business

tax purposes. Petit ioner was not reimbursed for expenses.

7. In L972 pet, i t ioner terminated his retirement plan and

received proceeds in  the amount  of  $13,884.00.  In  1973 the Jem

retirement plan was terminated and petit ioner received proceeds

in  the  amoun t  o f  $1 ,300 .00 .

CONCLUSIONS OF I,AW

A. l f ,Lrat petit ioner, Herbert Shuvall ,  was engaged in the

carrying on of an unincorporated business during the years L967,

1968,  L969,  197A,  L97L,  L97 2 and 1973.  A11 income der ived there-

from (including the income received from Velva Sheen, Jem and
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Hialeah) was subject to unincorporated business tax in accord-

ance with the meaning and intent of section 703 of the Tax Law.

B. l l ' l :at the services performed by petit ioner, Herbert

Shuvall ,  for Velva Sheen, Jem and Hialeah constituted part of

a business regularly carried on; thus, the income from said

services was not exempt from unincorporated business tax in

accordance with the meaning and intent of section 7O3 (b) of

the Tax Law.

C. That petit ioner, Herbert Shuvall ,  had no regular place

of business outside New york State and al l  income was al locable

to New York State in accordance with the meaning and intent of

sect ion 7O7 (a)  o f  the Tax Law.

D. l fhat "other income" in the

L972  and  $1 ,300 .00  fo r  1973  was  no t

business gross income in accordance

of section 705 of the Tax Law. The

directed to so modify the Notice of

L97s .

amoun t  o f  $13 ,884 .00  fo r

required to be included in

with the meaning and intent

Income Tax Bureau is herebv

Def ic iency issued March 31,

\
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E. That the petit ion of Herbert Shuvall  is granted only to

the extent indicated in Conclusion of Law "Dr" above, and that,

except as so granted, the petit ion is in al l  other respects denied.

DATED: A1bany, New York
October  13,  7978

COMMISSIONER

COMMISSI


