
STATE OF NEW YORK
.STATE" TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

'JOSEPH M. SCHWARZ

For a Redetermination of a Defici.ency or
a Revis lon of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of the
Tax Law for the Year(s) arD(exbtt(x)
L969 and 1970.

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

lshe is an employee of the Department of Taxation and Finance, over l-8 years of

age, and that on the 31st day of March , L978, the served the within

Notice of Decision by (certified) mail upon ,Joseph lvt. Schwarz

(xepcxxoodNeoof) the petitioner ln the wlthin proceeding,

by enclos ing a t rue copy thereof  ln  a securely  seaLed postpald wrapper addressed

as fol- lows: Mr. Joseph M. Schwarz
3057 Shore  Dr ive
Merr ick, New York 11566

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (xpreeexraotDru

r0f>6e) petitioner herein and that the address set forth on said rirrapper is the

last known address of the (tqreoemxfilae<xt>&) petitioner.

Sworn to before me this

31s t  day  o f  March  ,  L978.

AFFIDAVIT OF },IAILING

rA-3 (2/76)
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JOSEPH M. SCI{WARZ

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(s) oor*trxioffi)
L969 and 1970.

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , being duly srirorn, deposes and says that,

Ilhe is an employee of the Department of Taxation and Finance, over 1.8 years of

age, and that,  on the 31st day of March ,  L979, gre served the wlthln

Not ice of  Decis ion by (certif ied) mail upon Walter S. Newrnan

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a secureLy sealed postpaid wrapper addressed

as foLlows: Mr. Walter S. Newman
175 Main Street
Vfhi te P1ains, New york 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL servtce within the State of New york.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said rvrapper is the

last knorrm address of the (representat ive of Che) pet i t ioner.

Sworn to before me this

31s t  day  o f  March  ,  L978.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

Sincerelv.

Q' '"'"''1^'/:l *'''
d*,* :

rnrlf fmr*rff

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

f,rrrh tl, tttt

t-lfr fio|ll$ T* ltftrnil
loi? lhur lrfsr
r||ffl{nr h, rcilil tltit

nrrf llr. tr[nnr*r

Please take notice of the nf8lffe
of the State, Tax .Commission. enclosed herewith.

You have nqw exhausted your right of review at the administrative
level. Pursuant to section($ ?n of the Tax Law, any
proceeding in court to review an adversg decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { fUillf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquirieS will be
referred to the proper authority for reply.

f
Petitioner's Representative

Taxing Bureau's Representative

TA-r .L2  (6 /77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f

JOSEPH M. SCHWARZ DEC]SION

for Redetermination of a Deficiency or :
for Refund of Unincorporated Business
Tac under Article 23 of the Tax Law :
for the Years 1969 a:;rd 197O.

Petitioner, Joseph M. Schwarz, residing at JOJI Shore Drive, Memick'

New york 11566,, filed a petition for redetermination of a deficiency or for

refund of unincorporated. business tax under Article 23 of the Tax Law for the

years 1969 ana 1970 (FIl.e No. 12374).

A sma1l claims hearing was held before Williarn Valcarcel, Hearing Officer'

at the offices of the State Tax Commission, Two World Trade Center, New York, N. Y.

on August 1/, 1976 at 10245 A. 14. The petitioner appeared by Wal-ter S. Newnan.

The Income Tax Bureau appeared by Peter Crotty, Esq. (f. n. L.vy, Esq.t of

counse l ) .

ISSIIES

1. 'Whether pet i t ioner,  Joseph J. Schwartzrs sel l ing act iv i t ies during

the years 1969 arra 1970 constituted the carrying on of an unincorporated

business, and whether his income derived therefrom was subject to the unincorpo-

rated business tax.
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II. ti lhether petitionerfs activities on'behalf of Pathway Optical Products,

Inc. were so integrated with his other sales activities that his cornmission

income, based on a percentage of sales from Pathway Optical Products, Inc.,

constituted additional unincorporated business gross income.

I I I .  Whether,  i f  pet i t ionerfs act iv i t ies const i tuted the carrying on of an

unincorporated business, his incorne was a11ocab1e to New York State as a

business carried on within and without New York State..

IV. Whether petitioner had reasonable cause for his failure to file timely

New York State unincorporated. business tax returns for the years 1969 and 1970.

V. Whether worksheets submitted to the Income Tax Bureau constituted the

filing of 1969 and 197a New York State unincorporated business tax returns aJld'

if so, whether the period of limitations for the issuance of a statutory Notice

of Deficiency had expired.

F]NDINGS OF FACT

1. Petitioner, Joseph M. Schwarz, did not file unincorporated business tax

returns for the years 1969 end 1970.

2. Upon audit by the fncome Tax Bureau, the petitionerrs representativet

Walter S. Nevman, submitted worksheets for the years, 1969 arLd 1970. Said

worksheets were headed rrCal-culation of Tncome Subject to the Unincorporated

Business Taxrf, and divided the petitionerts gross income into three categories:

(1) amount subject to unincorporated business tax, (2) amount not subject to

uni-ncorporated business tax (employer-employee relationship) and (J) arno,lnt not

subject to unincorporated business tax (outside New York State).
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In addition, petitionerrs expensed attributable to his gross income were

allocated according to these categories, based on the amount of time spent

traveling within and without New York State. Ikre unincorporated business tax

liability calculated on the worksheets was fi35.1O tor 1969 and zero for 1)lO.

3. The worksheets submitted to the Income Tax Bureau were not signed by

the petitioner or by his representative. fn addition, the ta:r liability of

fitr.1o shor,rn for 1969 was not paid.

4. 0n April 21, 1975, the Income Tax Bureau issued a Statement of Audit

Changes against the petitioner which held that lOAi of the total net business

income shown in petitionerfs worksheets for the years in question was subject

to unincorporated business tax. Said statement imposed penalties pursuant to

sect ions 681(a)(1) ana 685(a)(2) of the Tax Law. In accordance with this

Statement, a Notice of Deficiency was issued against petitioner in the sum of

#2,9?6.82 .

5. Petitioner contended that he and his representative delivered the

worksheets to the Ineome Tax Bureau on July 10, 1972, and that said delivery

constituted the fil ing of a.n unincorporated business tax returnl therefore,

the Notice of Deficiency was improper since it was issued after the three-year

period of limitation provided by secti-on 683 of the Tax Law.

6. Petitioner was a salesman of optical products, representing various

firms located within and without New York State. The netitioner conceded that

his activities with the firns located in New York State constituted the carry-

ing on of an unincorporated business, with the exception of Pathway Optical

Products, Inc. Petitioner was an executive, an officer and a sales representative
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of Pathway Optical Products, Inc. durihg the years in question. He received a

salary and other compensation, from which said firm deducted Federal and state

withholding taxes and social security taxes. Other compensation consisted of

corunission income based on a percentage of sales effected by him from said

corporation. Petitioner contended that the other compensation should not be

subject to unincorporated business tax, as an employer-employee relationship

existed between himself and Pathway Optical Products Inc.

7. The petitioner represented So1-Optics of San Antonio, Texas and Opticase,

Inc. of Rockaway, New Jersey, both of which made office facilities available for

petitionerrs use. Both firms received, accepted and shipped all orders fron

their respective offices in New Jersey and in Texas.

B. Although the petitioner maintained an office at his personal residence,

he contended that it was used strictly for his activities as an employee of

Pathway Optical Products, Inc.

CONCLUSIONS OF LAW

A. That the unsigned worksheets submitted to the Income Tax Bureau did not

constitute the fil ing of New York State unincorporated business tax returns for

the years 1969 arrd 1970, within the meaning and intent of Article 23 of the Tax

Law. f?rerefore, the Notice of Deficiency dated August 21, 1975, was properly

issued within the meaning and intent of sections 58t errd 687 of the Ta:r Law.

B. Th.at the petitioner was in the business of selling and that his

activities constituted the carrying on of an unincorporated business, subject

to the unincorporated business tax within the meaning and j-ntent of section ?O3G)

of the Tax Law.
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C. That petitioner failed to susiain ifr" burden of proof required under

section 689(") of the Tax Law to show that Pathway Optical Products, Inc.

exercised, sufficient direction and control over his sales activities to result

in an employer-employee relationship, within the rneaning and intent of sectj-on

7W$) of the Tax law. In addition, his sales activities on behalf of Pathway

Optical Products, Inc. were so integrated with his other sales business

activities that they constituted part of the activities of his regular sales

business. Therefore, the commission income received from said principal is

subject to unincorporated business tax.

D. That although Sol-Optics and Opticase made office facilities available

for pet i t ionerrs use outside New York State, pet i t ioner has fai led to sustain

the burden of proof necessary to show that said facitities constituted his

regular places of business. Therefore, the income which petitioner received

from said principals must be allocated in fu1l to New York State for unincorpo-

rated business tax purposes within the meaning and intent of section 7O7(a) of

the Tax Law.

E. That the petitioner failed to show that he had reasonable cause

his failure to file unincorporated business tax returns, or that he had

able cause for his failure to pay the tax due from said unfiled returns.

Tkrerefore, penalt ies pursuant to sect ions 585(a)(1) and 585(a)(e) of the

law were properly imposed against petitioner.

for

rea60n-

Tax



F. fhat the petition of Joseph

Deficiency issued August 2), 1975 is

DATED: Albany, New York

March  31 ,  L978

-5-

14. Schwarz is denied and the Notice of

sustained.

STATE TAX COMMISSION

COMMISSIONER


