
STATE OF NEIrr YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
JOHN SAGAI{

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Unincorporated Business
Taxes  under  Ar t i c le  ($  23

AFFIDAVIT OF MAILING

of  the

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day  o f  October  ,  1978,  )Ehe served the  w i th in

Tax Law for the Year(s) )OEffiOAIDOGS
1966 & 7967

Sta te  o f  New York
County of Albany

John Huhn

ff ie is an employee of the

age, and that on the 13th

Notice of Decision by (cer t i f ied)  mai l  upon John Sagan

@ the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  John Sagan
17 Rockl-and Avenue
Yonkers, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t , e  o f  New York .

That deponent further says that the said addressee is the @pOESOnOODOUE(

gf1f f i  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

Sworn

13rh

t o

d " y

be fo re  me  th i s

of  October

rA -3  (2 /76 )

,  L g  7 8



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Ootob* 13, l9t0

Joh 8rgm
l? nocl,f^rnt *lcn
tos&rrrr Slr lorh

Drr tf. Sqmr

Please take notice of the Drcl.io
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section$ 7l,2 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the S,upreme
Court of the State of New York, Albany County, within ' batb'

from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

n8ffi'ctfly, ,-\ ,.r
I  J  . +' t . *  

. . ' 1  ̂  - - ' " '  t , . - . .
l '

. , -  . "  
'u

i' /fttilfB gltll{All,' '"..'
glanlts Errnmf,

t ' r ' ,  - '  ' ' i

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

of

JOHN SAGAN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  1966  and  L967 .

Whether  the act iv i t ies

constituted the carrying on

from unincorporated business

of  pet i t ioner  dur ing

o f  a  p ro fess ion  and ,

tax .

DECISION

1965 and ]-967

thus, were exempt

Pet i t ioner ,  John Sagan,  17 Rockland Avenue,  Yonkers,  New York,

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of unincorporated business tax under Art icle 23 of the Tax Law for

the  yea rs  1966  and  1967  ( r i l e  I {o .  00575) .

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  I \ ro

World Trade Center, New York, New York, orr September 29, L977 aL

2245 P.M. The pet i t ioner  appeared pro se.  The Income Tax Bureau

appeared by Peter  Crot ty ,  Ese-  ( l -ou is  Senf t ,  Ese.  ,  o f  counsel )  .

ISSUE
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FTNDINGS OF FACT

1- Pet i t ioner ,  John Sagan,  f i led a New York State income

tax res ident  re turn for  1966 and L967,  where in he repor ted net

business income der ived f rom his  act iv i t ies as a f ree- Iance

ar t is t .  Unincoroorated business tax returns were not  f i led for

sa id  yea rs .

2.  The Income Tax Bureau contended that  John Sagan's

act iv i t ies const i tu ted the carry ing on of  an unincorporated

business and that  the income der ived theref rom was subject  to

unincorporated business tax.  Accord ingly  on November 30,  L97O,

i t  issued a Not ice of  Def ic iency against  pet i - t ioner  for  1966 and

L967 ,  asse r t i ng  un inco rpo ra ted  bus iness  tax  o f  9222 .45 ,  p lus

pena l t y  o f  $55 .61  (pu rsuan t  t o  sec t i on  685 (a )  o f  t he  Tax  Law)  and

in te res t  o f  $46 .35 .

3.  Pet i t ioner  was a f ree- lance ar t is t  and was pr imar i ly

involved in  the f ie ld  of  package design.  His  act iv i t ies inc luded

creat ing designs used in  corporate brochures,  posters,  sa les

l i terature,  and other  promot ional  mater ia l ,  a l l  o f  which were

normal ly  ut i l ized to  promote the sa le of  a  product .

4 .  A l though pet i t ioner  at tended severa l  ar t  schools ,  he

never  obta ined an ar t  deqree.

5.  There were no Federa l ,  s ta te or  c i ty  s tatutes regulat ing

the act iv i t ies or  d ic tat inq the min imum educat ional  requi rements

o f  a  f ree - lance  a r t i s t .



3 -

CONCLUSIONS OF LAW

A. Tt rat  the word "profess ion"  impl ies at ta inments in  pro-

fess ional  knowledge in  some depar tment  of  sc ience or  learn ing

and not  mere sk i l l  and appl icat ion of  knowledge.  Per forming

serv ices which deal  wi th  the conduct  o f  bus iness i tse l f  ( inc lud ing

the promot ion of  sa les or  serv ices of  such business)  does not

const j - tu te the pract ice of  a  profess ion,  even though the serv ices

involve the appl icat ion of  a  specia l ized knowledge.  Al though

pe t i t i one r rs  ac t i v i t i es  as  a  f ree - Iance  a r t i s t  requ i re  spec ia l

knowledge and sk i l ls ,  the appl icat ion and nature of  these

at t r ibutes do not  const i tu te a profess ion wi th in  the meaning

and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

B.  That  the aforement ioned act iv i t ies of  pet i t ioner ,  John

Sagan, during L966 and 1967 constituted the carrying on of an

unincorporated business,  in  accordance wi th  the meaning and in tent

of  sect ion 7O3 of  the Tax Law;  thus,  the income der ived theref rom

was subject to unincorporated business tax within the meaning

and in tent  o f  sect ion 701 of  the Tax Law.
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C.  That  the pet i t ion of  John Sagan

Not ice of  Def ic iency issued November 30,

;324 .4L  i s  sus ta ined ,  t oge the r  w i th  such

as may be lawful ly owing.

DATED: Albany, New York
October  13 ,  L978

is denied and the

L97O in the sum of

addi t ional  in terest

\ ^

V\&Jf,- \C"-*-
COMMISSTONER

STATE TAX COMMISSION

COMMISSTONER
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STATE OF NEI^T YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOHN SAGAN
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm inaE ion  o r  a  Re fund
of Unincorporated Business
Taxes under  Aru ic le (x )  23 of  the
Tax Law for the Year(s) t3$g5tg*(prl
1966 and L957.

Sta te  o f  New York
County of  Albany

John

>She is  an employee of

age,  and that  on the

Not ice  o f  Dec is ion

Huhn ,  being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

3rd day of November ,  L278 r xhe served the within
c e r t i f i e d

by (cextiffi)< mail upon John Sagan

the petit ioner in the within proceeding,

secu re l y  sea led  pos tpa id  w rapPer  add ressed

AFFIDAVIT OF I"IAILING

€cgresexx*tfivx><qfi

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  John  Sagan
Box 249 Old Stone Hil l  Road
Pound Ridge, New York 10576

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  ln  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  \ ^ r i th in  the  StaLe o f  New York .

That deponent further says that the said addressee is the *fsqggngaeg**fg

tgfxtb3gd pet i t ioner herein and that the address set forth on said r^rraPPer is the

last known address of the >(Xm564*XtggiX*gfx*[Q petitioner.

Sworn

3rd

t.o

d a y

be fo re  me  th i s

of November , L9 78

rA- 3 (2 /1 6)




