
STATE OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t lon

o f

MILTON ROTTER

For a Redeterminat ion of a Def ic iency or
a RevLsion of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (8)  23 of the
Tax Lawrfor the Year(s) oo<*xio*G)
L 9 6 7 ,  1 9 6 8 ,  L 9 6 9  a n d  L 9 7 O .

State of New York
County of AlbanY

John Huhn , being duly sworn, deposes and says that

gtre is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 25Eh day of August ,  LgTBr lhe served the wlthtn

Not ice of  Decis ion by (cert i f ied) mai l  upon Mil ton Rotter

*up,$lrxsm$*lgs<d) the petitioner ln the within proceedlng,

by encloslng a true copy thereof in a securely sealed postpald wrapper addressed

as foL lows:  Mr .  Mi l ton  Rot te r
677 Bruce Dr ive
East Meadow, New York 11554

and by deposit ing'same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off tc ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the ({tcpreEdfrBhDe

qft>&E) petitioner hereLn and that the address set forth on sald nrapper is the

last kncwn address of the (ffirySiXSeAXSt<!$SX58:tht) petltloner.

Sworn to before me this

25tI1 day of August ,  L978

AFFIDAVIT OF MAILING

rA- 3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  MaEte r  o f  t he  Pe t i t i on

o f

MILTON ROTTER

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determlnat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(s) Er*xlod€)
1 9 6 7 ,  L 9 5 8 ,  1 9 6 9  a n d  L 9 7 O .

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxation and Fl.nance, over 18 years of

age, and that on the 25th day of August ,  L978, tr t re senred the within

Not ice  o f  Dec is ion by (cert i f led) mai l  upon Mark B. Parker

(representat ive of)  the pet i t loner ln the withln proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as foL lows:  Mark  B.  Parker ,  Esq.
839 Shar i  Lane
East Meadow, New York IL554

and by deposit ing same enclosed ln a postpald properly addreseed r i l rapper ln a

(post of f lce or off ic ial  depository) under the exclusive care and cuetody of

the Unlted States Postal  Servtce within the State of New York.

That deponent further says that the sald addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet l t loner.

AFFIDAVIT OF MAILING

Sworn to

25Lh day

before

o f

me this

August

rA- 3 (2 /7 6>

,  L978,



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Auguat 25' 1978

ll8. t'ttltOn ROttCr
677 Brucs Drlvr
East t4cadow, Ncu York 11554

Doar !,1r. Rottur

Please take notice of the DECISIOS
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion@ I22 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws.and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

I

4 . . 1

I

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

,,-'_l
.  r , t r " .

a  . i

ilorcph ctty6ry,9ty
HcarLng ExamLnrr

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o r

MILTON ROTTER

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  L967 ,  1968 ,  1969  and  1970 .

DECISION

Peti- t ioner,  Mi l ton Rotter,  677 Bruce Drive, East Meadow, New York 11554,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 1967, 1968, 1969 and 1970

(Fi le No. 00322).

A snal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,  at

the offices of the State Tax Cornmission, Two lJorld Trade Center, New York, New York,

on  August  31 ,  1977 a t  9 :15  A.M.  Pet i t ioner  appeared w i th  Mark  B.  Parker ,  Esq.  The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Al iza Schwadron, Esq.,  of  counsel) .

ISSUE

Whether income der ived f rom pet i t ioner ts  act iv i t ies as a salesman was sub-

ject  to  the unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner,  Mi l ton Rotter,  f i led New York State income tax returns for

the years L967, 1968, L969, and 1970, whereon he reported net business income

derived from his act iv i t ies as a salesman. However,  unincorporated business tax

returns were not f i led for these vears.
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2. On audit, the Income Tax Bureau i-ssued a deficiency whereby the income

derived from his activit ies as a salesman was held subject to unincorporated busi-

ness tax.

3.  Dur ing the per iod at  issue pet i t ioner ,  Mi l ton Rot ter ,  was a salesman for

All-Lurninum Products, Inc., a Pennsylvania corporation with offices in Philadelphia.

4.  Al though pet i t ioner  was requi red to at tend occasional  sa les meet ings in

Philadelphia and t,o report on his daily sales by telephone, All-Luminum Products,

Inc.  d id not  exerc ise any contro l  over  h is  sales endeavors,  nor  d id i t  contro l  or

regulate the manner in  which he at tenpted to sol ic i t  business.

5. Petit ioner asserted that although All-Lr:minurn did not permit him to

represent  other  f i rms,  he d id so wi thout  thei r  knowledge or  permiss ion.

6. Petit ioner sold for two other firms during the years 1967 through 1970'

without exercising any clear division of his time and effort.

7 .  Pet i t ioner  was compensated by a l l  h is  pr inc ipals  on a coruniss ion basis

wi.th no reimbursement of his business expenses and no withholding of his payroll

t axes .

8.  Pet i t ioner  f i led Federal  Schedule "C" and paid sel f -employment  taxes

during the years L967 through 1970.

CONCLUSIONS OF LAW

A. That  suf f ic ient  d i rect ion and contro l  was not  exerc ised over  pet i - t ioner fs

activit ies by All-Luminum Products, Inc. or by the other two firms which peti-

t ioner represented, to result j-n an employee-employer relationship in accordance

wi th the meaning and intent  of  sect ion 703(b)  of  the Tax Law.
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B. That the income derived from petitionerrs activities during the years L967

through 1970 const i tuted income from his regular business of sel l ing and was, there-

fore, subject to unincorporated business tax in accord6nce with the meaning and

intent of sect ions 701 and 703 of the Tax Law.

C. That the pet i t ion of Mi l- ton Rotter is denied and the not ices of def ic iency

issued March  26 ,  1973 and January  28 ,  L974 in  rhe  sums o f  $2 ,863.04  and 91 ,968.02 ,

respect ively,  are sustained, together with such addit ional interest as may be 1aw-

fully owing.

DATED: Albany, New York

A u g u s t  2 5 ,  I 9 7 8

COMMISSIOEER
// 

t ,/ //./Z--" ,3"&t-z-
COMMISSIONER ;

h"ttu^, \cu-.,--*-


