
STATE OF NEW YORK
STATE TAX COMMIS$ION

In  the lv lat ter  of  the Pet i t ion

o f

BERNARD ROTHBERGER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF },IAILING

of Unincorporated Business
Taxes  under  n r t i c le  (X)  23 of  the
Tax Law for the Year({)Oggr€€oitgd@d 7974

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

*re is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 13th day of September ,  L9 78, Xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Bernard Rothberger

@ the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Bernard Rothberger
150-08 78th Avenue
Flushing, New York 1'1367

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the SrFrpI{EflXXTXrfir

q6xff idf i  pet i t ioner herein and that the address set forth on said wrapPer is the

lasr known address of the {r{ryItrrxir|(Nt{ryxxrc0ft6I petitioner.

Sworn

13rh

before me th is

of September

E O

d a y

rA -3  (2 /76 )

,  L g  7 9 .
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STATE OF NEW YORK
STATE TAX QOMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

BERI{ARD ROTHBERGER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le (E!  23
Tax Law for the Year0dxXndgXXg*fXi t9Z4

Sta te  o f  New York
County of Albany

John Huhn

Xhe is an employee of

age, and that on Lhe

Notice of Decision

( representa t ive

a true copy thereof

AFFIDAVIT OF MAILING

of the

by (cert i f ied) mai l  upon Bertrand Leopold

of) the pet i t ioner in the within proceeding,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

rhe Deparrmenr'  "r"; : : , ; , : ," .T;"," :" ," ." : :  
r : ' ; "" : :" : ,

13th day of Septenber ,  L9 78, )She served the within

by  enc los ing

a s  f o l l o w s : Berttand Leopold
18 Joseph Street
New Hyde Park, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

rhe  Un i ted  Sta tes  Pos ta l  Serv ice  w iEh in  the  Sta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

13rh

t o

d a y

be fo re  me  th i s

of september

rA -3  (2 /16 )

19  78 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

$cptruber 13, l97t

lrrterd Rothbrrtnr
tS0-0E lStb *xaun
flmbl.tt, fr$r tffi, lltft

Srrr ltr, ndl$.rttrf

Please take notice of the Drcllln
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ ,?2 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I lbtba
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

's incerely, I t

/,,/

I{IEEAST AXJITTDA
gupenrtetas tu
Scarftrg Ofl .wt

cc: Petitioner's Representative

Taxing Bureau's Representative

' lA - r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

BERNARD ROTHBERGER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Year  L974 .

t .  Pe t i t i one r ,

York State combined

L974 ,  bu t  he  d id  no t

return for 1974.

Pet i t ioner ,  Bernard Rothberger ,  150-08 78th Avenue,  F lushing,

New York LL367,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of unincorporated business tax under Art icle 23 of the

Tax Law for the year 1974 (Fi le No. L40L2).

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  dx the of f ices of  the State Tax Cormniss ion,  Two Wor ld Trade

Center ,  New York,  New York,  oo Ju ly  13,  L977 at  L0:45 A 'M'

Pet i t ioner  appeared by Ber t rand Leopold,  tax consul tant .  The Income

Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (F rank  Lev i t t ,  Esq . ,  o f

counsel )  .

ISSUE

DECISION

L974 const i tu ted

Bernard Rothberger, and his wife f i led a New

income Lax return (Forrn IT-208) for the year

f i le a New York unincorporated business tax

Whether  pet i t ioner 's  se l l ing act iv i t ies dur ing

the carrying on of an unincorporated business.

FINDINGS OF FACT



2.
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On January 26, L976, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Bernard Rothberger,

imposing unincorporated business tax on the total business income

repor ted by pet i t ioner ,  as der ived f rom his  act iv i t ies as an

"outside salesman" during L974. The Income Tax Bureau showed the

computat ion of  un incorporated business tax a l leged to be due.  The

Statement  of  Audi t  Changes stated that :

"Based on the decision of the State Tax Connnission
dated May 28,  1975 for  the tax year  L970,  yogr  bus iness
activit i-es reported are held to constitute the cartyLng
on of an unintorporated business and income derived is
subject  to  the unincorporated business tax-"

In accordance with the Statement of Audit Changes, the Income

Tax Bureau issued a Not ice of  Def ic iency dated Januaty 26,  L976

in  the  amoun t  o f  $71 -3 .24 ,  p lus  i n te res t  o f  $47 .5A ,  f o r  a  to ta l

a1 leged1y  due  o f  $760 .74 .

3. During L974 petit ioner Bernard Rothberger was a comnission

t ravel ing sa lesman of  women's  s \ reaters,  scarves and accessor ies.

He represented Sal ly  Gee,  Inc.  ,  an unaf f i l ia ted f i rm,  Sher idan and

a subsid iary  of  Sher idan ca l led Checkmate.  The products  so ld by

petit ioner, Bernard Rothberger, for the several f irms were

generally non-competit ive i tems. However, Sa1ly Gee developed a

l ine of sweaters which the f irm deemed to be in competit ion with

Sher idan.  Sal ly  Gee then requi red pet i t ioner ,  Bernard Rothberger ,

to drop the Sheridan l ine i f  he wished to continue to represent

Sal ly  Gee.  Sal ly  Gee was considered by pet i t ioner  to  be h is  main

source of income, so he dropped the Sheridan l ine. The l ines

rdere so ld to  substant ia l ly  the same customers.
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4.  Sal ly  Gee paid pet i t ioner ,  Bernard Rothberger ,  on a

st ra ight  commiss ion basis  wi th  a guaranteed draw of  $150.00 per

week.  Federa l  and New York State income taxes,  soc ia l  secur i ty

and disabit i ty insurance \^rere withheld from the draw. Sal1y

Gee covered petit ioner, Bernard Rothberger, for unemployment,

workmen's compensation and health insurance. The other two

firms which petit ioner represented withheld no taxes and did

not cover Bernard Rothberger for the above-mentioned types of

insurance.

None of the three f irms reimbursed petit ioner, Bernard Roth-

berger ,  for  h is  bus iness expenses incurred in  se l l ing the i r

respect ive products .  Each requi red that  pet i t ioner ,  Bernard

Rothberger ,  serv ice thouse accounts '  ( for  which no commiss ion was

paid) and spend designated t ime on showroom duties, usually a day

a week or a day every other week.

5.  Pet i t ioner ,  Bernard Rothberger ,  had no employees in  L974.

He mainta ined an of f ice in  the basement  of  h is  home.  Business

expenses were deducted from gross commissions on the Federal

income tax return of  pet i t ioner ,  Bernard Rothberger ,  for  1974.

Pet i t ioner  d id  not  f i le  a  Schedule "C"  wi th  h is  Federa l  tax return

on the Form 1040 for  L974.

6.  Pet i t ioner ,  Bernard Rothberger ,  a l located h is  t ime and

sell ing efforts to the three l ines, and then to two when he

dropped one, in accordance with his own determination of how to

achieve opt imum sales resul ts .  The pr inc ipa l  f i rms rest r ic ted the

terr i tory  in  which he could so l ic i t  bus iness to  the New York
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metropoli tan area. Each f irm had f inal say on credit and what

i tems to push,  but  o therwise exerc ised only  genera l  superv is ion

over  the se l l ing act iv i t ies of  pet i t ioner ,  Bernard Rothberger .

About  s ix ty- f ive per  cent  o f  pet i t ioner 's  e f for ts  were devoted to

Sa l l v  Gee  in  L974 .

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Bernard Rothberger ,

from the f irms that he represented during L974 constituted income

from his  regular  bus iness of  se l l ing lad ies '  spor tswear  and not

compensation as an employee exempt from the imposit ion of

unincorporated business tax, in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.

In c i t ing wi th  approval  the Mat ter  o f  Br i t ton v .  State Tax

Cormn iss i on ,  22  A .D .  2d  987 ,  a f f ' d  19  N .Y .  2d  613 ,  t he  Cou r t  o f

Appea ls  i n  L ibe rman  v .  Ga l lman ,  4L  N .Y .  2d .  774 ,779  s ta ted :  " I t

has consis tent ly  been held that  sa lesmen are not  employees where

they are not subject to direction or control as to the manner in

which they are to make sales, by the concerns whose products they

se l l . "  (Ma t t e r  o f  Ha rdy  v .  Mu rphv ,  29  A .D .  2d .  1038 ,  1039 ,  20

NYCRR 203 .10 )

B.  That  pet i t ioner  fa i led to  carry  the burden of  proof

required to show Lhat he is under the direction and canttol of his

principal, so as to be an employee rather than an independent

contractor .
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C.  That  the act iv i t ies of  pet i t ioner ,  Bernard Rothberger ,

during Lg74 constituted the carrying on of an unincorporated

business and that his income derived therefrom was subject to

unincorporated businesS tax in accordance with the meaning and

intent  o f  sect ions 701 and 703 of  the Tax Law.

D. That the petit ion of Bernard Rothberger is denied and the

Not ice of  Def ic iency issued January 26,  L976 is  in  a l l  respects

sus ta ined .

DATED: Albany, New York
September 13,  l97B

COMMISSION


