
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

, o f

M{ANUEL ROSENBAI]M

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le QG! 23

AFFIDAVIT OF },IAILING

of the

b y

a s

Tax Larnr for the Year (s) h)OffiOOIJOOQOI 1,966,
1967 .  1968 and L969.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

Nhe is an employee of the Department of Taxat ion and Finance, over 1-8 years of

age, and that on the 13th day of September ,  L978, $re served the within

Notice of Decision by (certified) mail upon Emanutll Rosenbaum

@ the pet i t ioner  in  the wi th in proceeding,

enclos ing a t rue copy thereof  in  a securely  seaLed postpaid \^ / rapper addressed

f ollows i F.manuel Rosenbaum
1225 Walnut Street
Uniondale, New York 11553

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed w: :apper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  Lhe Sta te  o f  New York .

That deponent further says that the said addressee is the fr{g$lgrefffi{KffiE

)efuObefi  pet i t ioner herein and that the address set forth on said htrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn  to  be fo re  me  th i s

13 th  day  o f  Sep tember  ,  L97&

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter  of  the Pet i t ion

o f

ruANUEL ROSENBAIM

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminaLion or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le {S 23

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) tmffiW$46(lCIl 1966,
1 9 6 7 -  1 9 6 8  e n d  1 9 6 9 -

S ta te  o f  New York
County of Albany

John Huhn

)Hhe is  an employee of

age,  and that  on the

Not ice of  Decis ion

rhe Deparrmenr' . :" ; : : " ; : :  
" :""" : . ," ." : : ' ,  

; " ;"" : : ' : ,

13th day of September ,  L?TB rKte served the within

by (cert i f ied) mai l  upon Bertr i rnd Leopold

o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

( rep resen ta t i ve

by enclos ing a t rue copy thereof

as fo l lows:  Ber t rand Leopold
1B Joseph Street
New Hyde Park, New York 11040

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed w:capper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and c r rs tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (rep:resentat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

13th day of  September ,  Lg 79.
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rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M L L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Septobrr 13, 1978

Enrnucl Rorenbrun
1225 lfohut Stleet
llal,ondaXe, til€w ?or! 11553

Dear Mr. Rosanbeuat

Please take notice of the Deedrlotl
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 722 of the Tax Larv, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the 'Civi l

Pract ice Laws and Rules, and must be commenced in the Suprerne
Court of the State of New York, Albany County, within 4 ltootht
from the date of this notice.

Inquiries concerning the computation of tax due or refund allou'ed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Departmen.t  of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies u' i l l  be
referred to the proper authority for reply.

Sincerely, I  t
, , f /

, !  ,  ' ' ' l v

j lncFAgL al.u&t{Dgn
Supcrvlrlng far
Feartng Off,tasr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

EMANUEL ROSENBAIIM

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 bf the Tax Law for
Lhe Years 1966 ,  L967 ,  1968 and L969.

DECISION

Peti t ioner,  Emanuel Rosenbaum, L225 Walnut Street,  Uniondale,

New York 11553, f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business Lax under

Art ic le 23 of  the Tax Law for the years L966, L967 ,  1968 and 1969

(F i le  No .  01371) .

A formal hear ing was held before Archibald F.  Robertson, Jr . ,

Hear ing Off icer,  &t  the of f ices of  the State Tax Cormnission, Two

World Trade Center,  New York,  New York,  oo December l ,  L976 at

9 :15  A.M.  Pet i t ioner  appeared by  Ber t rand Leopo ld ,  ICPA.  The

Income Tax Bureau appeared by Peter Crotty, Esq. (Richard Kaufman,

Esq .  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner 's act iv i t ies dur ing the years L966 through

L969 const i tuted an unincorporated business.
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FINDINGS OF FACT

1. On January 29, 1973, the Income Tax Bure-au is.sued a

Notice of Deficiency against petit ioner Emanuel Rosenbaum, for

the years 1966 through 1969 in  the amount  of  $3,2L2.92,  p lus

i n te res t  o f  $664 .2 I ,  f o r  a  t o ta l  o f  $3 ,877 .L3 .  Th i s  No t i ce  o f

Def ic iency was issued on the grounds that  pet i t ioner !  s  act iv i t ies

during the years in issue constituted the catryj.ng on of an

unincorporated business and that the income derived therefrom was

subject  to  unincorporated business tax.

2.  Dur ing the years at  issue,  pet i t ioner ,  Emanuel  Rosenbaum'

was engaged in sel l ing clothing for various manufacturers to

reta i lers .  Pet i t ioner 's  ter r i tory  wi th  each such pr inc ipa l  was

concurrent with the terri tory of the other principals' Petit ioner

had an agreement with each principal whereby petit ioner was the

exclus ive agent  for  the sa le of  each pr inc ipa l 's  products  wi th in

that  ter r i tory .

3.  pet i t ioner  worked exc lus ive ly  for  cormniss ions.  I f  he

received a "draw" from a principal, i t  would be chargeable

against future commissions. He did not receive and was not

entit led to any fr inge benefits of any kind. He never received

a bonus.  He d id not  receive,  nor  was he ent i t led to  any

ret i rement ,  heal th ,  l i fe  ,  oT acc ident  p lan.  He was and is ,  in

fact ,  par t ic ipat ing on h is  own in  a "Keogh" p lan.  S imi larLy,

though he could be discharged, his comrnissions could not be

docked by a principal for any reason.
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4.  Pet i t ioner  was to ld  by the pr inc ipa ls  to  develop t rade in

the terri tory. Though subject to performance review,, there was

not  that  speci f ic ,  deta i led inst ruct ion of  a  k ind usual ly  associated

with the supervision and control of an employee. Petit ioner would

return to their New York City headquarters about once a week'

5. The data on the various customefs was and is in the

possession of  pet i t ioner .  I f  he were to  terminate h is  re la t ionship

with a given principal, said data would remain with him.

6.  The data is  kept  a t  pet i t ioner 's  home where he mainta ins a

desk.  Exhib i t  ' rP ' ! r  (a  copy of  pet i t ioner 's  tax return for  L969)  '

contains on Schedule rrArr (Ttemized Deductions) '  among other things,

and entry "use of home as off ice" and a deduction therefor in the

amoun t  o f  $305 .00 .

7.  Pet i t ioner 's  exPenses for  the years in  quest ion are h is

o\ivn estimations of what needed to be expended in Lhe best interests

of  h is  act iv i t ies.  Pet i t ioner  personal ly  bore the expensesof  t rade

shows and ful l  sample l ines. He received no reimbursement whatever

f rom his  pr inc ipa ls  for  any expenses-

8.  Pet i t ioner 's  expenses inc luded such th ings as Chr is tmas

and Chanuka cards,  lunches,  d inners,  g i f ts  and f lor is t  expenses '

The percentages of  expenses re la t ive to  gross receipts  (based on

the f igures compiled in Exhibit ' 'H" for the years in issue) ate as

fo l lows :  1966,  expenses of  twenty- f ive percent  o f  gross receipts ;

Lg67,  expenses of  twenty- four  percent  o f  gross receipts ;  L968,

expenses of  th i r ty  percent  o f  gross receipts  '
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CONCLUSIONS OF LAW

A. That  the act iv i t ies-  o f  pet i t ioner ,  Emanuel  Rosenbaum,

during the years L966 through L96g constituted the carrying on of

an unincorporated business within the meaning and intent of

section 703(a) of Ehe Tax Law, and that the income derived there-

f rom is  subject  to  unincorporated business tax '

B. That the petit ion of Emanuel Rosenbaum is denied and the

Not ice of  Def ic iency issued January 29,  L973 is  susta ined,  together

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

September  13 ,  I978

STATE TAX COMMISSION


