
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE L. ROBBINS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of  the
Tax Law f or the Year (s) 0rD<*:sl$o(D(x)
1968 thqough L973.

Sta te  o f  New york
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  16 th  day  o f  March  ,  L978 ,  ghe  se rved  the  w i th in

Notice of  Decis ion by (cert i f ied) mail upon Georqe L. Robbins

(reqlcrmiruttre<>qf* the petitioner in the within proceeding,

by  enc los ing  a  t rue  coPy thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  George L .  Robb ins
4 2 0  E a s t  2 3 r d  S t r e e t
New York, New York 1O01O

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the frxgrcsexxxo6e

xt*he) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (reryxecseoxxxlue><uft>c*x) petitioner.

AFFIDAVIT OF MAILING

Sworn

16th

t.o

d a

be fo re  me  th i s

of  March ,  Lg7B.

rA -3  (2 /76 )



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE L. ROBBINS

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

T a x e s  u n d e r  A r t i c l e S )  2 3 of the
Tax Larnr for the Year(s) 0o<esx!oab(:5)
1968 th roush L973.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and that  on the 16th day of  March ,  L978,  * t re  served the  w i th in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Char les  A lper in

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  Cha r l es  A1pe r i n ,  Esg .
470 Mamaroneck Avenue
!{hite Plains, New York 10605

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  r^ r rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

16th

t o

d a y

before  me th is

of March ,  Lg'78.

rA -3  (2 / t6 )



STATE OF NEW YORK

STATE TAX COMMTSSION

In  the lv la t ter  o f  the pet i t lon :

o f

GEORGE L. ROBBINS DECISION

for  Redeterminat ion of  a  Def ic iency or  for
Refund of  Unincorporated Business Tax
under  Ar t ic le  23 of  the Tax Law for  the :
Years 1968 through L973.

:

Pe t i t i one r ,  George  L .  Robb ins ,  42O Eas t  23 rd  S t ree t ,  New

York,  New York 10010,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  re fund of  un incorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1-968 through 1973 ( f i le

Nos .  L547L  and  L5472)  .

A smal l -  c la ims hear ing was held before Harry  Huebsch,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

center ,  New York,  New York,  on September 27,  L977 at  2245 P.M.

Pet i t ioner  appeared by Char les Alper in ,  Esq.  The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Ese .  (a l i za  Schwadron ,  Esq . ,  o f  counse l ) .

ISSUES

r .  Whe the r  pe t i t i one r ' s  se l l i ng  ac t i v i t i es  du r ing  the  yea rs

1968 through L973 const i tu ted the carry ing on of  an unincorporated

bus iness .
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I I .  I f  so ,  whe the r  any  o f  t he  i ndome de r i ved  f ron r  pe t i t i one r ' s

se l l ing act iv i t ies was a l locab1e to sources outs ide Nerw York State

and,  therefore,  not  subject  to  unincorporated businessr  tax.

FIIilDINGS OF ELCT

1.  Pet i t ioner ,  ceorge L.  nobbins,  t imely  f i led NIew York State

personal  income tax returns for  the years 1968 through 1973.  He d id

not  f i le  un incorporated business tax returns for  sa id years.

2 .  The  Income Tax  Bureau  con tended  tha t  pe t i t i one r rs  se l l i ng

act iv i t ies dur ing the years 1968 through L973 const i tu ted the carry ing

on  o f  an  un inco rpo ra ted  bus iness .  I t  based  i t s  con ten t i on  on  a  dec i s ion

of  the State Tax Commiss ion dated February 27,  L975 for  the years L964

througtr  L967.  Accord ingty ,  the Bureau issued a Not ice of  Def ic iency

on March 29,  1976 for  the years 1968,  1959 and 1970 in  the amount  of

$3 ,002 .28  i n  un inco rpo ra ted  bus iness  t ax ,  p l us  $L ,O42 , , 43  i n  i n t e res t ,

f o r  a  to ta l  due  o f  $4 ,O44 .7L .  The  Income Tax  Bureau  e i l so  i ssued  a

No t i ce  o f  De f i c i ency  on  Apr i l  L2 ,  L976  fo r  t he  yea rs  L97L ,  L972  and  L973

in  the  amoun t  o f  $3 ,497 .68  i n  un inco rpo ra ted  bus iness  tax ,  p I -us

$728 .30  i n  i n t e res t ,  f o r  a  t o ta l  due  o f  $4 ' 225 .98 .

3.  Pet i t ioner  per for rned serv ices for  two pr inc ipa l -s  (Sal Iy  Gee,

Inc .  and  Kade t  K ruge r ,  f nc . )  and  was  pa id  on  a  commiss ; i on  bas i s .  He

contended that  he per formed serv ices for  Sal l -y  Gee,  Inc.  as an employee;

thus,  the income der ived theref rom was not  subject  to  unincorporated
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business tax.  He a lso s tated t f ra t  he per formed serv ices as an

independent  contractor  for  Kadet  Kruger ,  Inc.  and that  those

ac t i v i t i es  cons t i t u ted  the  ca r ry ing  on  o f  an  un inco rpo ra ted  bus iness .

I lowever, he contended that he had no off ice in New York State from

which he conducted business and that  a l l  commiss ions were earned by

him outs ide New York State;  therefore,  sa id income was a l locable to

sources outs ide New York State.

4 .  Sa l l y  Gee ,  I nc .  i ssued  w i thho ld ing  tax  s ta temen ts  to

pe t i t i one r  f o r  t h ree  o f  t he  s i x  yea rs  a t  i ssue ,  i . e . ,  L97L ,  L972  and

L973.  Income and soc ia l  secur i tv  taxes were wi thheld f rom his  com-

pensat ion dur ing these years and he was prov ided wi th  f r inge benef i ts .

When not  t ravel ing for  Sal ly  Gee,  Inc. r  pet i t ioner  was requi red to

sel l  merchandise in  iLs showroom and h is  dut ies were d i rected by i ts

sa les manager .  Sal ly  Gee,  Inc.  permi t ted pet i t ioner  to  per form

serv ices for  o ther  pr inc ipa ls .  He could leave the showroom of  Sal ly

Gee,  Inc.  dur ing work ing hours and se l l  merchandise for  Kadet  Kruger ,

Inc.  a t  the la t ter 's  showroom. When pet i t ioner  t raveled,  he so ld

merchandise for  both pr inc ipa ls  in  the same terr i tory  and to  mutual

customers.  There was no c lear  d iv is ion of  pet i t ioner ' 's  t ime between

his  pr inc ipa ls  whi le  t ravel ing and there was no requi rement  as to  the

amount  of  t ime pet i t ioner  was to  spend in  e i ther  pr inc ipa l 's  showroom.
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5.  Pet i t ioner  was not  re in ibursed by h is  pr inc ipa l -s  for  any

expenses which he incurred.  For  the years at  issuer  pet i t ioner  f i led

Federa l  schedules "C,  "  on which he c la imed substant ier l -  bus iness

deduct ions inc lud ing cooperat ive adver t is ing expenses.  A l l  income

der ived f rom sel l ing act iv i t ies was repor ted on Feder :a1 Schedule l 'C1 '

f o r  t he  yea rs  1968 ,  L969  and  L97O.  A  po r t i on  o f  pe t i . t i one r ' s  i ncome

from Sal1y Gee,  Inc.  for  1971 was repor ted on a wage and tax s tate-

ment (ff-ZLO2), and al l  income from said f irrn was reported on wage

and tax s tatements for  the years L972 and L973.  These amounts were

repor ted as wages rather  than business income on Fed€:ra1 Schedule "C! ' .

6 .  Pet i t ioner  mainta ined an of f ice at  h is  home in  New York,

from which he handled correspondence and contacted ctrstomers by

te lephone.  fn  each of  the years at  issue,  h€ c l -a imei l  deduct ions

on Federa l  Schedule ' lCt '  for  renL and deprec iat ion of  o f f ice-re la ted

i t ems .

7.  Dur ing the years at  issue,  the approx imate percentage of

income earned from Kadet Krugfer, Inc. compared to tstal income from

se l l i ng  ac t i v i t i es  va r ied  be tween  32% and  52%.

COFCLUSIONS OF I,AW

A. That  the

on behal f  o f  Kadet

1968 through L973

se l l i ng  ac t i v i t i e s  o f  pe t i t i one r ,

K ruge r ,  I nc .  and  8a11y  Gee ,  I nc .

const i tu ted the carry ing on of  an

ceorge L.  Robbins,

i turing the years

unincorporated
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bus iness .  Whe the r  o r  no t  pe t i t i one r  ac ted  as  an  empJLoyee  o f

Sa l1y  Gee ,  f nc .  i s  i r re levan t ,  as  h i s  ac t i v i t i es  on  beha l f  o f  sa id

f i rm were so in ter re la ted and in tegrated wi th  h is  bus; iness act iv i t ies

that  they const i tu ted a par t  o f  the unincorporated business regular ly

carr ied on by h im,  in  accordance wi th  the meaning ancl  in tent  o f  sect ion

7O3 of  the Tax Law.

B.  That  pet i t ioner ,  George L.  Robbins,  r t rd in ta ined an of f ice

in New York State and d id not  mainta in an of f ice outs ide New York State;

therefore,  a l l  un incorporated business income is  a l locable to  New

York sources in  accordance wi th  the meaning and in tent  o f  sectLon 7O7

of  the Tax Law.

C.  That  the pet i t ion of  George L.  Robbins is  denied and the

no t i ces  o f  de f i c i ency  i ssued  March  29 ,  L976  and  Apr i J -  12 ,  1976  a re

susta ined,  together  wi th  such addi t ional  in terest  as may be Iawfu l - ly

ow ing .

DATED: A1bany, New York
March L6, l-978

COMMTSSION

PRESIDI]iTi'I

)(r*,^-'
ISSiIONER

COMMISS;IONER



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

tiarch 16, t9?8

gcorgc Ir. Robbl,rta
Saat 23rd Stmat
Yorh, trm xorlc 10010

D6ar llr. RobbLftr I

Please take notice of the DECIStOil
of  the State Tax Cornmission enclosed herewith.

You have now exhausted vour r ight of  review at the administrat ive
level.  Pursuant to sect ion(S 122 of the Tax Larv, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the t l iv i l

Pract ice Laws and Rules, hnd must be commenced in the Supr, :me
Court of the State of New York, Albany County, within 4 uob{ahr

from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

/o

Petitioner's Representative

Taxing Bureau's Representat ive

MF'
424
Katl

T A-r  . r2 (6/7 7)


