
srAr; oF NErd yoRK
surE..rex 'comnrssloN

I n  t he  Ma t t . e r  o f  t he  Pe t i t i on

o f
LOUIS RIEZMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinacion or  a Refund
^ €or Unincorporated Business
Taxes under  Ar t i c le (g)  23 of  the
Tax  Law fo r  t he  Yea r ( s )  o r  Pe r i od (s )

L967- 7 1

Sla te  o f  New York
County of Albanv

John Huhn
,  being duly sworn,  deposes and says that

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14g1,  day of  February ,  L97g r  fhe served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Alv in I .  Goide1

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  A rv in  r .  Go ide l ,  Esq .
L27 Johr^ Street
New York, NY 10038

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  peE i t i one r .

AFFIDAVIT OF },IAILING

Sworn

14rh

t o

d a y

before me th is

of  February ,  1978.
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STATET OF NEW.YORK
STATE'TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LOUIS RIEZMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorpo.rqted,Business
Taxes  unde r  A r ' t i c l eG)  

- - ; " - -  
o f  r he

Tax  Law fo r  t he  Yea r ( s )  o r -Pe r i od  ( s )
L967-  7 r

AFFIDAVIT OF MAILING

b y

A S

Sta te  o f  New York
county of Albany

John Huhn

:Ohe is  an employee of  the

age,  and that  on the 14th

Not ice of  Decis ion

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of Februarv ,  19 78 ,  :she served the wi th in

by (cert i f ied) mai l  upon Louis Riezman

@ the pet i t ioner  in  the wi th in proceeding,

enc los ing  a  L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  \ i / r appe r  add ressed

f o l l o w s :  -LOUI_S Kl_ezman
2104 Oliver Way
Merr ick,  Ny LL566

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s S e e i s t h e f f i

XXXX&HX pet i t ioner  here in and that  the address set  forLh on said wrapper is  the

last known address of the -(reliFr.Lliffirru{rtj$ilr{fxqlrqx petitioner.

Sworn

14rh

t o

d a y

be fo re  me  th i s

of  February ,  I97g.

rA -3  (2 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

nbrurry llr lltt
J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

lfrnr l|rnn
ilSf gllrrr Urf
Irrr&fu tl lfffa

Fitr ts' llrml

Please take not ice of the
of the State Tax Commissiohabltd herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) -*  of  the Tax Law, any
proceeding in court to reviGp ailfrverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within .  *
frorn the date of this notice. | rub

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Srrqh
lfrrtt; ll-tqcr

Petitionerts Representative

Taxing Bureau's Representat ive

-/-

7
{ i
\-/o,

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LOUIS RIEZMAN

for  Redeterminat ion of  a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years 196?,  1968,  1969,  1) lo  and"  19?1.

DECISION

Pet i t ioner ,  Louis Riezman,  res id ing at  2104 Ol iver  Vr /ay,  Merr ick,  New York

' 1  ' t c . t  r ; ' r ^ r  -  r e t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund  o fI  t ) v v  t  r ! ! s u  4  I /

r rn innnr-nnorarr  husiness tax under Ar t ic le  23 of  the Tax l ,aw for  the years 1)61u f r l l r v v f  P v r  4 u g u  u

t}rrough 1)11 (File wos. 11381 and 14265).

A smal l  c laims hearing was held before Harry Huebsch, Heari-ng Off icer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York, on

May 26 ,  1977 a t  10 :45  R.u .  Pet i t ioner  appeared by  A lv in  f .  Go ide l ,  Esq.  The Income

Tax Bureau appeared by Peter Crotty,  Esq. ( lbranam Schwartz,  Esq.,  of  counsel) .

ISSUE

Whether income received by petit ioner during the years 1967 through 1!/1 was

der ived f rom serv ices per formed by h im as an employee,  or  whether  said income was

der ived f rom the carry ing on of  an unincorporated business,  thereby making i t

- " L  - i ^ ^ +  + ^  , l h  j  - ^ o p n o r :  l - c d  l r r r s i . o s s  t a x .p 4 v J e v
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FINDINGS OF FACT

1. Pet i t ioner,  Louis Riezman, f i led New York State personal income tax returns

for tha ara'rs tA67 t} ;1rough 1)11, in which he reported. his income as r fwagesrr and his

occupat ion as rr travel ing salesmanfr.  He did not f i le unincorporated business tax

returns for said years.

2. The fncome Tax Bureau contended that petitioner was engaged in the carrying

on of an unincorporated business. I t  based i ts content ion on a New York State Tax

Commission d.ecision for a pr ior year in which pet i t ionerfs income (being derived

from his act iv i t ies as a salesman) was held subject to the unincorporated busi-ness

tax. A Not ice of Def ic iency for the years 1967,,  1968 and 1)6) was issued on July JO,

1973, in the amount of $e,4rc.7, in unincorporated business tax, plus $55234 in

in te res t ,  fo r  a  to ta l  due o f  f i2 ,963.O9.  Another  Not ice  o f  Def ic iency  fo r  the  years

1970 and 1971 was issued on  January  27 ,1975,  in  the  amount  o f  $ fJB5.Z5 in

unincorporated business tax, plus $68O.12 in interest,  for a total-  due of f f4,065.17.

3. Pet i t ioner was a chi l -drenfs wear salesman. He travel-ed about 20 weeks each

year.  Pet i t ionerrs pr incipals and income for the years 1967 througl l  1)11 were

approximately as follows:

Bambury Fashions, Inc.
Ra inbow Gi r l  Coat  Co. ,
Al1 Time Togs
Caval ier Label Co.

Total

1967

fi29,283
Inc .

1  ) q 7' 1 L / t

1968 1969 19?o 1971

q ) 1 c )

26,747 fi54,5?5 fi56,602 fi47,673

5,?67 5 ,3 tO 10,835 12 ,257

#jo,it6 #14,?06 fi59,9o5 $67 ,,4iT fi59,9to
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+.  Dur ing each of  the years 1)61 through 1)11,  pet i t ioner  had one major

principal and one minor principal. During 1967 and unti l the beginning of

February 1968,  pet i t ionerrs major  pr inc ipal  was Bambury Fashions,  Inc.  From

February of  1968 through 1971,  h is  major  pr inc ipal  was Rainbow Gir l  Coat  Co. ,  Inc.

Both principals treated petit ioner in a simj-lar manner. They paid him on a

Itdrawings against commissionsrt basis and withheld Federal and New york State taxes

and soci -a l  secur i ty  f rom his  compensat ion.  Pet i t ioner  was covered by workments

compensat ion and d isabi l i ty  insurance.  He was inc luded in h is  pr inc ipalsr  pension

plans.  When not  t ravel ing,  pet i t ioner  was requi red to work in  h is  major  pr inc ipal ts

showrooms f tom ) :OO a.m. to ! :OO p.m. This amounted to approximately  JO weeks each

year.  Pet i t ioner  was under the superv is ion of  e i ther  a sales manager or  owner at

a1l  t imes-  He was tofd when to t ravel ,  who to see and what  i tems to promote.

Petit ioner had no control over credit approval or returns and was required to take

vacat ions dur ing approved per iods.  Pet i t ionerrs major  pr inc ipals  permi t ted h im to

defray traveling expenses by carrying one minor principal while he was on the road,

but  not  dur ing the per iod in  which he worked at  h is  major  pr inc ipal rs  p lace of

business-  Pet i t ionerrs major  pr inc ipals  l imi ted the potent ia l  customers he could

v is i t  for  h is  minor  pr inc ipal .

5.  There was no wi thhold ing of  any k ind f rom pet i t ionerrs compensat ion,  nor

d id h is  secondary pr inc ipals  exerc ize any contro l -  over  h is  act iv i t ies.

6.  Pet i t ioner  contended that  a l l -  o f  h is  expenses were incurred.  in  connect ion

wi th h is  act iv i t ies on behal f  o f  h is  major  pr inc ipals  on1y.  He deducted h is

unreimbursed expenses on Federal  Schedule r tCtr ,  but  d id not  f inance h is  own ret i rement

plan.  He never  had an of f ice of  h is  own nor  d id he h i re assis tants.
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CONCLUS]ONS OF LAW

A. That the j -ncome received by pet i t ioner,  Louis Riezman, during the years

1o1.t  toAP, , ta(e) 19TO and,1971 fron his major pr incipals (Bambury Fashions, Inc.' / v t  )  t / v /

and Rainbow Gir l  Coat  Co. ,  fnc. )  was der ived f rom serv i -ces per formed by h im in the

capaci ty  of  an employee of  sa id major  pr inc ipals ,  in  accordance wi th the meaning

and intent  of  sect j -on 7O3(b)  of  the Tax Law. Therefore said income is  not  subject

to unincorporated business tax.

B.  That  the income received by pet i t ioner ,  Louis Riezman,  f rom his  sel l ing

act iv i t ies for  h is  minor  pr inc ipals  (Rl - t  T ime Togs and Caval i -er  Label-  Co.)  dur ing

the years 1967 through 1971,  const i tu ted.  income der ived f rom the carry ing on of  an

unincorporated business in  accordance wi th the meaning and intent  of  sect ion 7O1

of the Tax Law.

C.  That  the unincorporated business income of  pet i t ioner ,  Louis Riezman,

was too smal l  to  produce a tax for  the years 1967,  1)68 arrd.1969.  The Income Tax

Bureau is  hereby d i rected to compute the unincorporated business tax due for  the

year 1) lO on an adjusted unincorporated business net  prof i t  o f  $ '10. ,835.OO, and for

the  yea r  1 )11  on  an  ad jus ted  un inco rpo ra ted  bus iness  ne t  i ncome o f  $12 ,257 .OO.

D. That  the pet i t ion of  Louis Riezman is  granted to the extent  determined

herein and is  in  a l l  o ther  respects denied.  The not ices of  def ic i -encJr  &s modi- f ied,

ona crr<-Foinar l  +ogether  wi th suCh interest  aS may be lawful ly  oWing.

DATED: Albany, New York

February 14, L978

ryw.-


