
STATE OF NEW YORK
STATE TAX COMI"IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o r

SAUL H. PEARL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (8  23 of  the
Tax Law for the Year(s) oo<Axx[od.{x)
L967 ,  1968 ,  L969 ,  1970 ,  L972  and  L973 .

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

*re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on tk.e24Lh day of Apri l ,  L9 78, t f rre served the within

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Sau l  H.  Pear l

(rcfxssCIsDb€ticvecnf,) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  M r .  S a u l  H .  P e a r 1
L7 Cooper Road
Scarsda le ,  New York  10583

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  ro i th in  the  Sta te  o f  New York .

Thar deponent furrher says that the said addressee is the SfltFteaEruraojffia

s6<>fhe) pet i t ioner herein and Lhat the address set forth on said wrapper is the

last known address of the Qeyzreeexxxfooxxoc$odcx) petitioner.

Sworn

24Lh

t o

d a y

before me th is

o f  Ap r i l  ,  L97A

( 2  / 7  6 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SAUL H. PEARL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  (x )  23 of  the
Tax Lar^r for the Year(s) cw<*exio6'ft)
L967 ,  L968 ,  L969 ,  L97O,  L972  and .  L913 .

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

11he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24Lh day of Apri l ,  L 9 7 8 ,  x h e  s e r v e d  t h e  w i t h i n

Not ice of  Decis ion by (cert i f ied) mai l  upon Herbert  M. Haber

(representat ive of)  the pet i t ioner in the within proceeding,

t .rue copy thereof in a securely sealed postpaid wrapper addressed

Herbert  M. Haber,  CPA
Paneth, Haber & Zimmerman
150 East s8th Street
New York, New York LOO22

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

ThaL  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t . i one r  he re in  and  tha t ,  t he  add ress  se t  f o r t h  on  sa id  w rapPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fo re  me  th i s

24Lh  day  o f  Ap r i l  ,  L97g

by  enc los ing  a

a s  f o l l o w s :

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMM|.SSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Aprll 24, 1978

ldtr, 9aul, E. Pocrl
17 eooper Road
Scqredalo, t{slr York 10583

Dsar !{f. Pcarl.r

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ionff \  722 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontho
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

iloe oph
HoarLng SranLnor

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

(6  /7  7 )
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STATE OT'NEW YORK

STATE TAX COMMISSION

In the Matter the  Pet i t ion

SAUL H. PEARL

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Unincorporated Business Tax
r rn r ra r  a r l j n ] ^  2 "  o f  t he  Tax  Law fo r  t her r r  v ! v ! v  L /

Years 1967,  1968,  1969,  19To,  i9?2 and.

1.  Pet i t ioner ,  Sau l  H.

the  years  1967,  1968,  1969,

DECISION

Pearl ,  f l led New York State income tax returns for

1970,  1972 ana 1971.

o 1

o f

Pe t i t i one r ,  Sau l  H .  Pea r1 ,1 l  Coope r  Road ,  Sca rsda le ,  New York  IOJBJ ,  f i l ed

a pet i t ion for  redetermi-nat ion of  a def ic iency or  for  refund of  unincorporated

b u s i n e s s  t a x  u n d o -  A n t i n l a  ) 7  n f  t h e  T a x  l , a w  f o r  t h e  y e a r s  1 9 6 7 1  1 9 6 8 , 1 9 6 9 , 1 9 7 0 ,

1972 and 19?3 (J.tle No. 12301).

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New York,

on  Ju l y  B ,  19?7  a t  1z1J  P .M.  The  pe t i t i one r  appea red  w i th  He rbe r t  Habe r .  The

Income Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq .  (F rank  Lev i t t ,  Esq . ,  o f  counse t ) .

T C CTTIiI

Wtrether  the income der ived f rom pet i t ioner 's  act iv i t ies as a sales representa-

t ive was subject  to  uni -ncorporated business tax.

FINDINGS OF FACT
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2. On September 29, 197r,  the fncome Tax Bureau issued not ices of def ic iency

against pet i t ioner,  on the grounds that the income derived from his act iv i t ies as

a sales representat ive during the years i967, 1968, 1969, 19TO, 19TZ and. t) lJ was

s r l h i o n t  i n  r t n i  n n n r n n n r t a r l  h r r - i  - aD u u J e u u  L U  u r t l _ u u , - r - *  , . _ S S  I a X .

1 .  Du r i ng  the  pe r i od  a t  i s sue ,  pe t i t i one r ,  Sau l  H .  Pea r l ,  was  a  sa les

r c n r a s o n l r ' l - i  r r o  n f  ( l n r r r o ' l  r r  I - r r n n i  t ruGU!  v  !  v+  . u re  Company ,  f  nc .  ( he re ina f  t e r  r rG rave l y t t )  ,  a  f i rm

located and incorporated in  the State of  Vi rg in ia.  Gravely a lso mainta ined a

showroom at  200 lex ington Avenue,  New York,  New York.

4.  Pet i t j -oner  was compensated by h is  pr inc ipal  on a commission basis .  f t

d id not  wi thold payro l l  taxes f rom his  compensa-t ion,  nor  d id i t  re imburse h im for

h i s  se l l i no  exnenses .

5.  Pet i t ioner  represented other  product  d iv is ions of  Gravely such as Ridge-

way Clocks,  F in ish ing Touch Furni ture,  Worth Furni ture and Idythv i l l -e  Chairs .  When

na i i r i nha '  r ^ rDe 'o t  on  the  road ,  he  conduc ted  h i s  ac t i v i t i es  f o r  t he  f i rm  and  i t s

var ious d iv is ions f rom i ts  showroom in New York Ci ty  and f rom his  of f ice at  home.

6 .  Pe t i t i one r  asse r ted  tha t  h i s  ac t i v i t i es  i nc luded  the  co l l ec t i on  o f

accounts receivable and the servicing of customer complaints.

7. Gravely assigned pet i t ioner a specif ic terr i tory and establ ished al l  his

pr ices and terms of sa1e. A11 orders submitted by i ts sales representat ives were

subject to i ts approval.

8.  The personnel-  repre-sent ing Gravely at the showroom in New York City

normal ly consisted of two individuals,  namely, pet i t ioner and another sales

r annacan f  o f  i  r r a  a  Mr .  Wa l t e r  G roh .  Mr .  G roh  was  o r i  r r i  na ' l  I  v  h i  7pd  h r r  no t i  f  i  nnon  14 i f , 1t  u  r r r  r 1 r .  u r v f r  w 4 D  v f  r E ) l r r q t r J  l r r r u u  u J  y s u f  u r v r r s r

the consent  of  Gravely.  Al though Mr.  Groh was subject  to  sal -es pol ic ies and terms

imposed by Gravely,  he considered h imsel f  se l f -employed and not  subject  to  any

di rect ion and contro l  f rom the pet i t ioner .
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9. Mr. Groh was paid his commissi-ons by pet i t ioner,  Saul H. Pearl ,  who also

issued an annua]- information tr'ederal return (Form 1099). However, petitioner

asserted that Mr. Grohts commissions were paid to pet i t ioner by Gravely with the

st ipulat ion that these monies were to be turned over to Mr. Groh. Pet i t ioner also

asser ted  tha t  he  d id  no t  rece ive  anr tover r ide t tcommiss ion  f rom Mr .  Grohts  sa les

act iv i t ies and that Mr. Grohrs commissions were not paid from pet i t ionerrs earnings

or commissions. Documentary evidence establ lshing pet i t ionerfs content ions

regarding the origin and nature of the commissions paid to the other sales

representat ive was not submitted.

10. Al though Gravely exercised some supervision over pet i t ione/s act iv i t ies

, (so as to assure itself that petitioner was covering his tercit,ory and servicing

customers),  said f i rm did not exercise any control  over his sales endeavors, nor

did i t  control  or regulate the manner in which pet i t ioner attempted to sol ic i t

business.

11. Pet i t ioner f i led Federal  Schedule f t0t f  and paid sel f-employment taxes for

the  years  1967,  1968,  1969, ,  19To,  1972 and 19?3.

CONCLUSIONS OF I,AW

A. That suff ic ient direct ion and control  was not exercised over the act iv i t ies

of pet i t ioner '  Saul H. Pear1, by Gravely so as to result  in an employee-employer

rel-ationship in accordance with the rneaning and intent of section Tojft) of the Tax

Law.

B. That the income derived from pet i t ionerts act iv i t ies during the years 1967,,

1968, 1969, 1970, 1)12 and.1) l j  const i tuted income from his regular busi-ness of

sel l ing and, therefore, was subject to unincorporated business tax in accordance

with the meaning and intent of sections 701 and 7O3 of the Tax Law.
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C. That the pet i t ion of Saul H.

de f ic iency  issued September  2 ! ,  1975

interest as may be lawful ly due.

DATED: Albany, New York

Apr i l  24 ,  L978

-+-

Pearl  is denied and the not ices of

are sustained, together with such additional

I
\{\^"iti;,^, \t*^-^^*^-

COMMISSIONER

(

I


