
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MILTON PARIS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  S)  23 of  the
Tax Law for the Year(s) oo<*sxi,oft(x)
L969 and 1970-

Sta te  o f  New York
County of A1bany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l4th day of February ,  L9 78, f fhe served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Mi l ton  par is

(1{6pftxeooaxL!€<:d) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Mi l ton  par is

3136 Wynsum Avenue
Merr ick, New York 11566

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta t .es  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the Srxp'oexhaitriixx

I t8>r$d* pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (terxelsrdrBicm<s&>&! petitioner.

Sworn

14rh

before me th is

AFFIDAVIT OF MAILING

E O

d a y

rA -3  (2 /76 )

,  l g7&



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MILTON PARIS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le (X)  23 of  the
Tax Law for the Year(s):oorReci,cd:(x)
L969 and 1970-

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

dre is  an employee of  t ,he Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on thel4th day of  February ,  L9 79,  ldre served the wirh in

Not ice of  Decis ion by (cert i f ied) mai l  upon Bernard Lippert

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fol lows: Bernard Lippert, CpA
10 East  4oth Street
New York, New york 10016

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t iE ione r .

Sworn

14th

be fo re  me  th i s

AFFIDAVIT OF MAILING

t.o

d a y

rA-  3 (2 /7  6)

February , Lg'1B,



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Frbruary 14. 19?8

!tr. utlton larl,s
3L36 t{ynrus lvmur
llrrrtd(, Sfrr torh lL$66

Dcar $|tr, fl*.ftrl

Please take notice of the Dfi€ISIO*
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion$; 722 of the Tax Law, any:
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { Emthr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

MILTON PARIS

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r
t he  Yea rs  f 969  and  1970 .

DECIS ION

Pet i t i one r ,  M i l t on  Par i s ,  3136  Wynsum Avenue ,  Mer r i ck ,

New Yo rk  I L566 ,  f i l ed  a  pe t i t i on  f o r  r ede te rm ina t i on  o f  a

de f i c i ency  o r  f o r  re fund  o f  un inco rpo ra ted  bus iness  tax

unde r  A r t i c l e  23  o f  t he  Tax  Law  fo r  t he  yea rs  1969  and  I 7TO

(F i l e  No . ,  13349 ) "

A  sma l - l -  c l a ims  hea r ing  was  he ld  be fo re  Ph i l i p  Mercu r io ,

Hea r i ng  O f f i ce r ,  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

Two  Wor ld  T rade  Cen te r ,  New York ,  New York ,  on  June  2 I ,  I )TT

a t  9z15  A . ,M .  The  pe t i t i one r  appea red  by  Be rna rd  L i ppe r t ,  CPA .

The  Income Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (W i l l - i am

t r ' ox ,  Esq . , ,  o f  counse l  ) .

I S S U E S

f .  Whe the r  t he  ac t i v i t i e s  o f  t he  pe t i t i one r ,  M i l t on  Pa r i s ,

du r i ng  bhe  yea rs  f 969  and  f gTO cons t l t u t ed  t he  ca r r y l ng  on  o f  an

un inco rpo ra ted  bus iness .



rr-
f e i - l  i n c r

f o r  t he

2

I f  so ,  whe the r  t he  pe t i t

t o  f i l e  a  New Yo rk  S ta te

-  ^ / ^yea r  r yoy .

i o n e r  h a d  r e a s o n a b l e  c a u s e  f o r

n n i n e o r . n o r a t e d  b u s i n e s s  t a x  r e t u r n

FINDINGS OF F 'ACT

1 .  Pe t i t i one r ,  M i l t on  Pa r l s ,

S ta te  res iden t  i ncome tax  re tu rns

He  d id  no t  f i l e  un inco rpo ra ted  bus

year  s . ,

and  h i s  w i fe  f i l ed  New York

fo r  t he  yea rs  f 969  and  1970 .

iness  tax  re tu rns  fo r  sa id

2 .  The  Income Tax  Bureau  i ssued  s ta temen ts  o f  aud i t  changes

fo r  t he  yea rs  1969  and ,  L970  on  December  T ,  l - 972  and  March  l -9 '  1973 ,

respec t i ve l y .  The  s ta temen ts  asse r ted  un inco rpo ra ted  bus lness  t ax

to  be  due ,  on  t he  g rounds  t ha t  pe t i t l one r t s  ac t i v i t i e s  as  a  sa les

rep resen ta t i ve  cons t i t u t ed  t he  ca r r y i ng  on  o f  an  un inco rpo ra ted

bus iness .  The  Income Tax  Bureau  a l so  asse r ted  pena l - t i es  pu rsuan t

t o  sec t j - on  685 (a )  ( 1 )  and  685 (a )  ( 2 )  o f  t he  Tax  Law  fo r  t he  yea r

1969 .  Acco rd ing l y ,  t he  I ncome  Tax  Bu reau  i s sued  no t i ces  o f  de f i -

c i ency  on  June  24 ,  L974 .

3 . ,  Du r i -ng  the  yea rs  f969  and  L970 ,  M i l t on  Par i s  was  a  sa l -es

r F n r , F s c n t n l . i r r e  s e l  I  i n c r  h r i d a l  F  o w r r s  a n d  f o r m a l -  w e a r  f o r  t h r e e

a f f i l i a ted  f i rms .  These  th ree  f i rms  were  con t ro l l ed  by  one

pr inc ipa l . ,

4 .  Pe t i t l one r  was  pa id  by  t he  f i rms  he  rep resen ted

commiss ion  bas i s ,  w i t h  no  w i t hho ld i ng  o f  pay ro l l  t axes .

on

He

d

^ a - i . i l
P A - ! u
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his  own sel f -employment  tax and was not  covered by workmenr S

compensa t ion  o r  o the r  emp loyee- re l -a ted  p rog rams .  He  repo r ted

h is  i ncome and  deduc ted  h i s  bus iness  expenses  on  Federa l -  Schedu le

i l  rrl l

5 .  Pe t i t i one r ,  M i l t on  Pa r i s ,  d i d  no t  have  any  w r i t t en

emp loymen t  con t rac t  w i th  h i s  p r i nc ipa l  f o r  t he  yea rs  a t  i ssue .  The

c le r i ca l  s ta f f t  s  sa la r i es  and  the  te lephone  expenses  i ncu r red  a t

f . he  n r " i ne ina l  r  s  showroom loca ted  i n  New York  were  cha rged  to  the

pe t i t i one r r s  ea rned  commiss lons .  Pe t i t i one r  r ece i ved  an  ove r r i de

on  the  sa les  made  by  ass l s tan t  Sa lesmen ;  however ,  i n  t he  even t

tha t  a  sa lesman t  s  d raw inE  accoun t  exceeded  h i s  ea rned  commiss lons

a t  t he  t ime  o f  t e rm ina t i -on  o f  h i s  re la t j - onsh ip  w i th  the  p r i nc ipa l ,

t h i s  excess  was  cha rged  aga ins t  t he  pe t i t i - one r t s  ea rned  commiss ions .

Pe t i t i one r  was  i ns t ruc ted  as  to  wh ich  cus tomers  to  see -

He  was  no t  pe rm i t t ed  t o  open  any  new  accoun ts  o r  t o  ca l l  on  s to res

o the r  t han  t hose  ass igned  by  h i s  p r i nc i pa l .  He  was  requ i red  t o

repo r t  week l y  on  t he  p rog ress  o f  h i s  ac t i v i t i - es .  He  was  en jo i ned

f rom ca r ry ing  l i nes  o f  merchand ise  o the r  t han  those  o f  h i s  p r i nc j . -

pa l .  The  o f f i ce  equ ipmen t  and  ren ta l  expenses  were  pa id  fo r  by

h i c r  n r ' i n n i n e l

7 . .  Pe t i t i one r  was  adv i sed

7 2 F n r i  r . c d  t n  f  i l e  N e w  Y o r k  S t a t e! 9 \ 4 9 + ' r v u

f o r  t h e  \ / F A a a s  l  q f i q  e n d  I  q 7 n
L J v /  L J  I  v .

h r r  h - i s  e e . e o r t n t a n t  t h a t  h e  w a s  n o tv J

un lnco rpo ra ted  bus iness  tax  re tu rns
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CONCLUSIONS OF LAW

A.  Tha t  su f f i c i en t  d i rec t i on  and  con t ro l -  was  no t  exe rc i sed

^ \ /A r ,  no t i t i nnap t  s  ac t i v i t i e s  by  h i s  p r i nc i pa l  So  aS  t o  r esu l t  i n

an  emp loyee-emp loye r  re la t i onsh ip  w i th ln  the  mean ing  and  i n ten t  o f

sec t i on  703 (b )  o f  t he  Tax  Law .

8 . .  Tha t  t he  a fo resa id  ac t i v i t i e s  o f  t he  pe t i t l one r ,  M i l t on

Par i s ,  du r ing  the  yea rs  L969  and  I970  cons t i t u ted  the  ca r ry ing  on

o f  an  un inco rpo ra ted  bus iness ,  and  tha t  h i s  i ncome de r i ved  the re f rom

i  s .  s . r r h i  o a t  t n  r r n i  n n ^ F n ^ F t t e d  b U S i n e S S  t a X  i n  a C C O r d a n C e  W i t h  t h eU u v J v v v a I J V I g v v

mean ing  and  i n ten t  o f  sec t i -on  701  o f  t he  Tax  Law. ,

C .  Tha t  pe t i t i one r  had  reasonab l -e  cause  fo r  f a i l i ng  to  f i l e

New York  S ta te  un inco rpo ra ted  bus i -ness  tax  re tu rns  fo r  t he  yea rs

1969  and  l 9T0  and ,  t he re fo re ,  t he  pena l t i es  assessed  pu rsuan t  t o

sec t i - ons  6B f (a ) ( r )  and  685 (a ) (2 )  o f  t he  Tax  Law  fo r  t he  yea r  L969

ane  cance l l ed . .

D . ,  T h a t  t h e  p e t  i t  i o n  o  f  M i l - t o n  P a r  j - s  i s  g r a n t e d  t o  t h e  e x t e n t

o f  c a n c e l l i n g  t h e  p e n a l - t i e s  i m p o s e d  f o r  t h e  y e a r  f 9 6 9 ;  t h a t  t h e

I n c o m e  T a x  B u r e a u  i s  h e r e b y  d i r e c t e d  t o  a c c o r d i n g l y  m o d i f y  t h e  N o t i c e

n f  T ) a f i n i a n n r r  i s s u e d  o n  J u n e  2 4 ,  f 9 7 4  f o r  t h e  y e a r  L 9 6 9 ,  a n d  t h a t ,v u  r  f  v r v r r v J

e w n c n J - .  r q  s r . l  c r r r n t e d  i - h c  n ^ fv ^ v v y v  5 f  a l l u s u r  U I l s  } J c L ,

n A r F F n .  A l  h o n r r  N T o r ^ r  V n n l zu n r L U .  n f v a L l J  ,  r \ s w  r u r  - r L

i t i - o n  i - s  i n  a l l -  o t h e r  r e s p e c t s  d e n i e d .

February 14, I978

TE TAX COMMISSION

-/r**


