
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t re r  o f  t he  Pe t i t i on

o f

FERGUS D. O'CONNELL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (X)  23
Tax Law fo r  the  Year  (s )  o r  Per iod  (s )
L967 - 1968 and L969

State of New York
County of A1-bany

John Huhn

[he is an employee of the

age,  and tha t  on  the  16 th

Notice of Decision

M

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  Fe rgus  D .  O tConne l l
19 Sherwood Drive
Huntington, lt lY LL743

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of March , L978 , f;he served the within

by  (cer t i f ied)  ma i l  upon Fergus  D.  O 'Conne1 l

the pet i t ioner in the within proceeding'

secure ly  sea led  pos tpa id  q r raPper  addressed

AFFIDAVIT OF I'{AILING

of the

and by  depos i t . ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the {XUilXEExltXgffiVe

XXXXruX pet i t ioner herein and that the address set,  forth on said wrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn

16rh

before me th is

of March

co

d a
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STATE OF NEI^/ YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
Fergus D. Of ConrLell

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Uni-ncorporated Business
Taxes under Art ic le (q0 23
T a x  L a w  f o r  t h e  Y e a r ( s )  o r  l e r i o d ( s )
1 a 6 7 ,  1 0 6 R  : n d  l 9 6 Q

Sta te  o f  New York
County of Albany

John Huhn

She is  an employee of  the Department

age ,  and  tha t  on  the  16 th  day  o f

Nor ice of  Decis i -on

AFFIDAVIT OF MAILING

of the

,  being duly sworn, deposes and says that

o f  Taxat ion  and F inance,  over  18  years  o f

by (certified) mail upon Norman Parker

the pet i t ioner in the within proceeding,

securely sealed postpaid nrapper addressed

March ,  l97B ,  hhe served the  w i th in

( represent : r t i ve  o f )

by enclosing a true copy ther:eof in a

as fol lows: Norman parker
95 No. Park Avenue
Rockvil-l-e Centre, NY 11570

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i t .ed  s ta t .es  Pos ta l  serv ice  w i th ln  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me this

16th day of  March-/i

rA-3 (2/76)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M ] L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lbrcb l6n t9tg

tcr$lr D. 0fknr11
t0 Sbrrcnod Drtr
ftnrtsgtmf Ir 117{t

Omr lF. gf Gmnrllr

Please take notice of the Dcc{,rloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(g) ?ZS of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be comrnenced in the Supreme
Court of the State of New York, Albany County, within t agng[f
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, A1bany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

t)..-"h
. \

Jorrph
Snrtng frrrts.t

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-1  . 12  16 /77 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion ?

o f3

FERGUS D- O'CONNELL : DECfSION

for Redetermination of a Deficiency or i
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for :
t he  Yea rs  L967 ,  1968  and  1969 .

:

Pet i t ioner ,  Fergus D.  O'Conne11,  19 Sherwood Dr ive,  Hunt ington,

New York, f i led a petit ion for redetermination of a d.eficiency or

for refund of unincorporated business tax under Art icle 23 of the

Tax Law for  the years L967,  l -968 and 7969 (F i le  No.  00368)  -

A small claims hearing was held before Joseph A. Milack'

I leari.ng Off icer, at the off ices of the State Tax Commission, Two

Wor ld Trade Center ,  New York,  New York,  on June 2L,  1977 at  1 :15 P.M.

The petitioner appeared by Norman Parker, CPA. The Income Tax Bureau

appeared.  by Peter  Crot t "y ,  Esq.  (Louis  Senf t ,  Esq. ,  o f  counsel )  -

rssuE

$fhether petit ioner's activit ies during the years 1967 '  1968

and 1969 constituted the carrying on of a profession exempt from

unincorporated business tax.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Fergus D.  OrConnel l ,  and h is  wi fe  f i led

New York State income tax resident. returns for the years 1967,

1968 and 1969-  Pet i t ioner  d id  not  f i le  New York State unincor-

porated business tax returns for said years.

2.  Dur ing the years L967,  1-968 and L969,  pet i t ioner

represented one principal, Robert J. Harder, Inc. (a contracting

f i rm) which insta l led acoust ica l  ce i l ings,  par t i t ions,  res i l ient

f looring, elevated f loors, etc. Petit ioner was paid on a commission

basis by sai.d principal for contracts obtained by i t  as a result

of petit ioner's efforts. Petit ioner was not compensated unless

his principal obtained a contract-

3-  In  the pursui t  o f  bus iness for  h is  pr inc ipa l ,  pet i t ioner

consulted with architects on the use, design and nature of construc-

t ion materials. He computed d.etai led cost estimates of the various

jobs based on drawings- He also negotiated and submitted the

construction contracts to his principal along with the required

technical i .nformation- After the contracts had been obtained

through his efforts, petit ioner oversaw the progress of the

subject construction-

4- On November 29, I97L, the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioner  in  the sum of  $2,937.84,

on the ground.s that the income he received from his activities

dur ing the years 1967,  1968 and 1969 was subject  to  uni . : rcorporated

business tax.
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5- Petit ioner contended that his activit ies during Lhe

years L967,  1968 and L969 const i tu ted the carry ing on of  a

profession and that as such, the income derived therefrom was

exempt from ttre imposition of unincorporated business tax.

6.. Petit ioner received. a Bachelor of Arts degree in civi l

engineering from New York University; however, he was not a

l icensed engineer during the period in issue.

7. .  Pet i t ioner 's  educat ion in  th is  f ie ld  fac i l i ta ted h is

acquisit ion of construction contracts, although it  was not a

prerequis i te  for  h is  sa les act iv i t ies-

8. Petit ioner consulted with architects and engineers'

relative to construction materials and their use and design;

however, such consultation did not meet the engineering experi-

ence requirement for obtaining an engineering l icense.

9- Petit ioner testi f ied that during the years in issue fre

was self-employed, that he did not have an employment contract

with his principal and that he did not consider himself an

employee of hj-s principal- EIe further testi f ied that during

the years in issue he f i led Federal schedules "C", that he had

a retirement plan (."Keogtr" plan) for the self-employed' that

he was not reimbursed for business expenses by his principal

and that tre claimed such expenses on Federal schedules rrCrr.

CONCLUSIONS OF LAW

A- That although petit ioner uti l ized his knowledge of the

fi .eld of engineering to faci l i tate his acquisit ion of contracts
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for  h is  pr inc ipa l ,  h is  sa les act iv i t ies

carrying on of a profession within the

sect ion 703(c)  o f  the Tax Law-

did not constitut" tf,."

meaning and intent of

B. That the income petit ioner received during the years

L967,  1968 and 1969 const i tu ted income f rom a regular  bus iness

carried on by him; thus, i t  was subject to unincorporated business

tax within the meaning and intent of section 701 of the Tax Law,

C.  That  the pet i t ion of  I 'ergus D.  OtConnel l  is  denied and

the Not ice of  Def ic iency issued on November 29,  l97 l  is  susta ined,

together with such interest as may be lawful ly due.

DATED: Albany, New York SIATE TAX COMMISSION

March 16, L97B

\
lA  , - .
I\U/6r lL*w

COMMISSIONER

SIATE TAX COMMISSION

COMMTSSIONER


