
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MULLIGAN and MC DONALD
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic l-e ( fr)23

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(s) gr:*octud:@
Ending March Jl, 1955 through March Jl, P7O.

St.ate of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

lBhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and.that on the 2Oth6sy e1 September ,  Lg7B, she served the within

Notice of Decision by (certifled) maiL upon Mulligan and McDonald

c/o R.P. Mulligan Qmeffia*nuecp$ the petltioner ln the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as follows: Mulligan and McDonal-d
c/o R. P. Mulligarr
p. O. Box IZ5
Pleasantville, New York IO57O

and by deposit ing same enclosed in a postpaid properly addressed \sraPPer in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service withtn the State of New York.

?hai deponent further says that the said addressee is the 6o@naffieagdprsr

t*:c=lw) pet i t ioner herein and that the address set forth on sald nrapper is the

last known address of the @ pet l t loner.

Sworn to before me thLs

2oth day of September ,  19 78

. \ . : i  ;

- . ' ' n  . :  l , l . l v  { , ,  , : | " { -  . - -

rL-3 (2/76)



STATE Oq. NEI^I Y.ORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

MULLIGAN and MC DONALD

For a Redeterminat ion of a Def ic iency or t
a Revtsion of a Determinat ion or a Refund
of Unincorporated Business :

AFFIDAVIT OF MAILING

Taxes under Art ic le ( fr)  23 of the
Tax Law,for the Year(s) efo*fr*d*f,* Ending

-  ^ a -March 21, 1Q65 through l{arch 61, 1970.

State of New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

rhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 2Oth day ofSeptember ,  L9?B r 6he served the wtthin

Notice of Decision by (cert i f ied) mai l  upon Charles F. Barrettr  CPA

(representat lve of)  the pet i t ioner in the within proceedlng,

by enclosLng a true copy thereof in a securely sealed postpaid wraPPer addressed

as fol lows: Mr. Charles F. Barrett ,  CPA
275 Madison Avenue
New York, New York 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreasee is the (representative

of the) pet i t ioner herein and that the address set forth on said r traPPer is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

2oth day of September ,  19 78

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

'  
STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

$opteuber &f 1978

lfuXligas End ltcDot'al d
c7lo Rr F. lfulligan
P. O, Eox 125
FLoasantYlllc, Nsw lork 1O5F

&ar l{r. }&d.l.lgaal

Please take notice ̂ of the pecielqa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ionQ) nZ of the Tax Law, any
proceeding in court to reviilw a'ri-adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonlhg
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

Joeaph

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

MULLIGAN and MC DONALD

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business Tax
under  Ar t ic le  23 of  the Tax Law for  the
Years Ending March 31, L965 through
March  31 ,  L970 .

DECIS ION

Pet i t i one rs ,  Mu l l i gan  and  McDona ld ,  e /o  R .P .  Mu l l i gan ,

P .0 .  Box  125 ,  P leasan tv i l l e ,  New  Yo rk  10570 ,  f i l ed  a  pe t i t i on

for  redeterminat ion of  a  def ic iency or  for  re fund of  un in-

corporated business tax under  Ar t ic le  23 of  the Tax Law for  the

years ending March 31,  L965 through March 31,  L970 (F i le  No.

01339 ) .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,

Hear ing of f icer ,  &t  the of f ices of  the s tate Tax commiss ion,  Two

Wor ld Trade Center ,  New York,  New York,  o f l  September 2,  L977 at

9 :15  A .M.  Pe t i t i one r  appeared  by  Char les  F .  Ba r re tL ,  CPA.  The

Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Wi l l iam Fox,

Esq .  ,  o f  counse l ) .

ISSUES

I .  Whe the r  pe t i t i one r  (a  pa r tne rsh ip )  p rope r l y  a l l oca ted  i t s

net income to sources within and without New York State for the

f isca l  years ending March 31,  L965 through March 31,  L970.
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I I .  Whether  the business expenses c l -a jmed on pet i t ioner 's

New York State partnership returns for f iscal years ending

March 31,  1965 through March 3I ,  J_970 are deduct ib le  and/or

ful ly documented.

FINDINGS OF FACT

1.  Pet i t ioner ,  Mul l igan and McDonald,  t imely  f i led New

York State partnership returns for the f iscal years ending

March  31 ,  1965  th rough  March  3 l - ,  1970 .  On  sa id  re tu rns l  pe t i -

t ionerrs i-ncome was al located to sources withi-n and without

New York State, based on a factor method which included wages

paid and sales made within and without New York State. On the

same returns, petit ioner l isted New York, New York; Detroit,

Mich j -gan and Chicdgo,  r l l ino isr  ds of f ice locat ions where i t

regular ly  carr ied on j - ts  bus iness.

2.  On March 26,  L973,  the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioner ,  Mul l igan and McDonald,

for  the f isca l  years ending March 3I ,  1965 through March 31,  L970,

assert ing addit ional unincorporated business tax based on the

results of a f ield audit.  In accordance with the f indings of the

field auditr the Bureau disal lowed the income allocation claimed

by petit ioner, Mul1j-gan and McDonaldr orl the grounds that the

of f ices located in  Detro i t ,  Mich igan and Chicdgo,  I l l ino is '  were

not bona f+de off ices of the partne,rship. I t  also disal lowed

$I ,2A0.00 in  t rave. l  and sa le.s  pronot ion expenses for  each of

the years in guestion as being unsubstantiated. The Bureau also

made other adjustments which are not be.ing contested by petit ioner.



- 3

3.  Pet i t ioner ,  Mul l igan and McDonald (a par tnership) ,  was

engaged in  bus iness as nat ional  publ ishers '  representat ives -

Dur ing the years in  quest ion,  the f i rm represented approx imate ly

twenty- f ive newspapers located pr imar i ly  in  smal ler  c i t ies

wi th in  a rad ius of  f ive hundred mi les of  New York.  The f i rm's

p r inc ipa l  f unc t i on  as  a  pub l i she rs '  rep resen ta t i ve  was  to  se l l

adver t is ing space in  the var ious papers i t  represented.  The

compensation derived by petit ioner was usually in the form of

cormniss ions.

4 .  I n  t he  conduc t  o f  pe t i t i one r ' s  bus iness  ope ra t i ons ,

the promot ional  se l l ing of  space in  newspapers was d i rected by

the par tners,  Ralph P.  Mul l igan and Gera ld B.  MeDonald,  f rom

their New York City off ice. However, due to the fact that many

large nat ional  adver t isers were located in  the midwest  and in

order to maintain a competit ive edge, the f irm employed

publ ishers '  representat ives in  Detro i t ,  Mich igan and Chicago,

I l l ino is .  Pet i t ioner ,  Mul l igan and McDonald,  mainta ined that

these publ ishers '  representat ives \^rere employees of  the f  i rm and

that  the f i rm mainta ined of f ices and regular ly  carr ied on business

a t  t hose  l oca t i ons .

5.  Pet i t ioner ,  Mul l igan and McDonald,  entered in to both

oraL and wr i t ten agreements wi th  the publ ishers '  representat ives

located in  Detro i t ,  Mich igan and Chic&go,  I l l ino is .  In  accordance

wi th those agreements,  the publ ishers '  representat ives at  the

aforesaid locat ions were to  s taf f  and mainta in an of f ice at  the i r
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own expense.  In  addi t ion,  they were to  be responsib le for  a l l

the ord inary expenses incurred in  the conduct  o f  pet i t ioner 's

business wi th in  the prescr ibed aTea of  the i r  sa les responsi -

b i l i t i es ,  i nc lud ing  o f f i ce  ren t ,  t e lephone  se rv i ce ,  emp loyees '

compensat ion,  sa les promot ion,  postage,  t ravel  and enter ta in-

ment .  The of f ices mainta ined at  those locat ions by the pub-

l ishers '  representat ives were to  have pet i t ionerrs  name

publ ic ly  ident i f ied and l is ted on the bui td ing d i rectory,  for  the

d i rec t i on  o f  bo th  ma i l  and  poss ib le  bus iness  v i s i t o rs .  Fu r the r ,

they were to  have te lephone serv ice l is ted in  the name of  pet i -

t ioner .  They were a lso requi red to  mainta in copies of  da i ly

newspapers  pub l i shed  by  pe t i t i one r ' s  c l i en ts .

6.  In  considerat ion for  the serv ices speci f ied in  F ind ing

o f  Fac t  "5 , "  above ,  pe t i t i one r  pa id  the  pub l i she rs '  rep resen ta -

t ives a sa lary ,  commiss ion and $100.00 per  month,  which amount

was ident i f ied as rent .

7  .  Dur ing the years in  quest ion,  the publ ishers '  repre-

sentat ive located in  Chicago,  I l l ino is ,  represented other  c l ients

in  addi t ion to  pet iL ioner .  However ,  pet i t ioner  mainta ined that

the  pub l i she rs '  rep resen ta t i ve  l oca ted  i n  De t ro i t ,  M ich igan ,  pe r -

formed serv ices only  for  pet i t ioner .

8.  Pet i t ioner  f i led an employee wage and tax s tatement

for  the publ ishers '  representat ive located in  Detro i t ,  Mich igan,

for  Lg65 and,  L966.  Said s tatement  ref lected Federa l  and soc ia l

secur i ty  wi thhold ing taxes,  but  d id  not  re f lect  s tate or  local

wi thhold ing taxes.
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9  -  Pe t i t i one r  d id  no t  pay  s ta te  taxes  to  any  tax ing

jur isd ic t ions outs ide New York State for  the f isca l  years ending

March  31 ,  L965  th rough  March  3 I ,  L970 .

10.  Pet i t ioner  mainta ined that  as fur ther  ev idence of  i ts

bona f ide conduct  o f  bus iness outs ide New York State,  the leading

t rade manual  "Standard Rate and Data Serv ice"  l is ts  the f i rm wi th

o f f i ces  i n  t h ree  c i t i es .  I n  add i t i on ,  t he  l ead ing  t rade  assoc i -

at ion (Amer ican Assoeiat ion of  l {ewspaper  Representat ives)  assessed

the annual  dues on the basis  of  o f fLces mainta ined in  three c i t ies.

11-  Pet i t ioner  contended that  a  s imi lar  quest ion involv ing

the same issue of  a l locat ion of  income for  the f isca l  years ending

March 31,  L952 through March 31,  1955 was the subject  o f  an audi t

by the New York state rncome Tax Bureau and that the Bureau

accep ted  pe t i t i one r ' s  a l l oca t i ons .

L2 -  Pe t i t i one r  d i spu tes  the  d i sa l l owance  o f  $1 ,200 .00  i n  each

year  in  quesLion as being unsubstanLiated t ravel  expenses,  o f ,  the

g rounds  tha t  i t ' s  reco rds  suppor ted ,  i n  de ta i l ,  a l l  expenses

incurred in travel away from home. Holuever, there were expenses

incurred in the New York off ice by each partner and rather than

submit  per iod ic  expense repor ts  for  smal l  expenses,  pet i t ioner

re imbursed each par tner  a round sum each year  for  such expenses.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Mul l igan and McDonald,  d id  not  exerc ise

suf f ic ient  d i rect ion and contro l  over  the publ ishers '  represenca-

t i ves  l oca ted  i n  ch i cago ,  r l l i no i s  and  De t ro i t ,  M ich igan ,  so  as  Eo

resul t  in  an employer /employee re lat ionship.
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B.  That  pet i t ioner ,  Mul l igan and McDonald,  d id  not  mainta in

a regular  p laee of  bus iness outs ide New York State.  An unin-

corporated ent i ty  does not  have a regular  p lace of  bus iness outs ide

New York State merely  because sa les may be made to,  or  serv ices

per formed for  or  on behal f  o f  persons or  corporat ions located

wi thout  New York State.  Therefore,  a l l  o f  the excess unincorporated

business gross income over  pet i t ioner 's  un incorporated business

deduct ions is  a l locable to  New York State,  wi th in  the meaning and

intent  o f  sect ion 707 (a)  o f  the Tax Law.

C.  That  the State Tax Commiss ion is  not  bound by conclu-

s ions made by the Income Tax Bureau on audi ts  involv ing pet i t ioner 's

a l l oca t i on  o f  i ncome fo r  p r i o r  f i sca l  yea rs .

D.  That  pet i t ioner ,  Mul l igan and McDonald,  has fa i led to

meet  the substant ia t ion requi rements for  the c la imed business

expenses  i n  acco rdance  w i th  T reasu ry  Regu la t i on  sec t i on  L .274 .5

and has fa i led to  susta in i ts  burden of  proof  in  accordance wi th

sec t i on  689 (e )  o f  New York ' s  Tax  Law.

E.  That  the pet i t ion of  Mul l igan

the Not ice of  Def ic iency issued March

together  wi th  such in terest  as may be

DATED: Albany, New York

September 20, L97B

and McDonald is denied and

26 ,  L973  i s  sus ta ined ,

lawfully owing.

lMMrssroN I

Af,,U(

SIONER


