
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

SIDNEY MORGAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le  (x )  23
Tax Law for the Year(s) sturtuddx1* 1971
throueh 1o74.

Sta te  o f  New York
County of Albany

John

xhe is an employee of the

age, and that on the 6th

Not ice  o f  Dgg is fsn

Huhn ,  being duly sworn, deposes ,and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day of February ,  lg79,:she s€rved the within

by (cert i f ied) mai l  upon Si-dney Morgan

lhe pet i t ioner in the with: in proceeding,

securely sealed postpaid r^r:rapper addressed

AFFIDAVII OF MAILING

of the

b y

a s

@

enc los ing  a  t r ue  copy  the reo f  i n  a

fo l lows:  Sidney Morgan
?  ^ -
b Gl-amford Road
Great Neck, New York 11023

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addresse< l  wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  an< l  cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the *xFr-*rsgntssg

nf t# )  pe t i t ioner  here in  and Ehat  the  address  se t  fo r th  on  sa id  wrapper  i s  the

last known address of the (rupxewnttl8xsgxdigxulruf petitioner.

Sworn to before me this

6tfr dayr,Bf February

t

t .
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,  1978.



J A M E S  H .  T U L L Y  J R . ,  P R E

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H I

i{
{
I
t
{
{{v
f
I

S I  D E N T

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Ie'bruarT 6, 1ng

Stdnry ldortat
6 0l"enf,ord Soad
Ormt tl*r tw lork imaS

Doar lb* l{orgaal

Please take not ice of the
of the State Tax CommishlQ*CIbsed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(g) ,q" of the Tax Law, any
proceeding in court to reviiw ant5fiverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within r .  -
from the date of this notice. 

4 matbt

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

cc :Wi i lp

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

SIDNEY MORGAI\

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unineorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  1971  th rough  L974 .

New

or

Tax

Whether the income derived

sales representat ive dur ing the

to unincorporated business tax.

DECISION

Pet i t ioner ,  S idney Morgan,  6 Glamford Road,  Great  Neck,

York LL023,  f i led a pet i t ion for  redeterminat j .on of  a  def ic iency

for  re fund of  un incorporated business tax under  Ar t ic le  23 of  the

Law fo r  t he  yea rs  L97L  th rough  L974  (F i l e  No .  14 f84 ) .

A smal l  c la ims hear ing was held before Joseph Chyrywaty, Hearing

TradeOff icer ,  &t  the of f ices of  the State Tax Conrn iss ion,  Two Wor ld

Cen te r ,  New York ,  New York ,  oo  Apr i l  27 ,  L977  a t  1 :15  P .M.

Pet i t ioner  appeared pro se.  The Income Tax Bureau appeared by

Cro t t y ,  Esq .  (W i l f i am  Fox ,  Ese . ,  o f  counse l ) .

ISSUE

Pete r

asa

subj  ect

f rom pe t i t i one r f  s  ac t i v i t i es

years L97L through L974,  was



-2

FINDTNGS OF FACT

l .  On February 24,  L976,  the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioner ,  S idney Morgan,  imposing

un inco rpo ra ted  bus iness  tax  o f  $3 ,596 .72  on  the  i ncome rece i ved  by

him f rom his  act iv i t ies as a sa lesman dur ing the years 1971 through

L974.  The aforesaid Not ice of  Def ic iency was issued in  accordance

wi th a dec is ion of  the State Tax Commiss ion in  the Mat ter  o f  S idney

Morgan dated January 29,  L975,  which found that  pet i t ioner 's

act iv i t ies dur ing the years 1969 and 1970 const i tu ted the carry ing

on of  an unincorporated business.

2.  Dur ing the years l97 l  through L974,  pet i t ioner  was a men's

spo r t swear  sa lesman  rep resen t i ng  on l y  Scho t t  B ros . ,  I nc .  P r io r  t o

L97L ,  pe t i t i one r  rep resen ted  two  p r i nc ipa l s .  I n  Oc tobe r  o f  L97O,

Schot t  Bros.  ,  Inc.  ins j -s ted that  pet i t ioner  d iscont inue represent ing

a  second  p r i nc ipa l .

3 .  Pe t i t i one r  was  pa id  by  Scho t t  B ros . ,  I nc .  on  a  con rn i ss ion

bas i s .  Scho t t  B ros . ,  I nc .  w i thhe ld  Federa l  i ncome taxes  and  soc ia l

security Lax from a port ion of the cormnissions paid to him during

L97L,  L972 andL973,  and f rom the to ta l  conrn iss ions paid to  h im

dur ing L974.  Pet i t ioner  was a lso covered by workman's  compensat ion

and unemployment insurance. New York State income tax was not

withheld from the commissions paid to him.

4.  Pet i t ioner  was ass igned the New York Metropol i tan Area

by Schot t  Bros.  ,  Inc.  In  the per formance of  h is  sa les act iv i t ies,

he  ca l l ed  SchoL t  B ros . ,  I nc .  da i l y  w i th  a  repo r t  o f  cus tomer  ac t i v i t y .
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He was expected to  v is i t  customers on a regular  bas is  and to  v is i t

Scho t t  B ros . ,  I nc . ' s  p l an t  mon th l y  f o r  a  p rog ress  repo r t .  The

sa les  made  by  pe t i t i one r  were  sub jec t  t o  t he  app rova l  o f  Seho t t  B ros . ,

I nc .  Pe t i t i one r ' s  vaca t i on  was  sub jec t  t o  t he  app rova l  o f  Scho t t

B ros .  ,  I nc .

5.  Pet i t ioner  was not  re imbursed for  expenses he incurred whi le

sel l ing spor tswear  for  Schot t  Bros.  ,  Inc.  He f i led Federa l  Schedule

"C",  Prof i t  or  Loss f rom Business or  Profess ion ,  for  L97l  through

L974.  On these schedules,  he c la imed expenses for  an of f ice located

in his home and for an off ice telephone.

6.  Dur ing the years in  issue,  pet i t ioner  rea l ized smal l  amounts

of cornrnission income from the sale of insurance. His total

commiss ions earned f rom the sa le of  insurance were $L92.43 for  L97L;

$ f3 f . 34  f o r  L972 ;  $ f03 .60  f o r  L973 ;  and  $74 .49  f o r  L974 .  These

connnissj-ons resulted generally from insurance policy renewals for

members of  h is  fami lv .

CONCLUSIONS OF LAW

A.  Tha t  Scho t t  B ros . ,  I nc .  exe r ted  su f f i c i en t  con t ro l  and

superv j -s ion over  the act iv i t ies of  pet i t ioner ,  S idney Morgan,  to

permi t  pet i t ionerrs  des ignat ion as an employee wi th in  the meaning

and in tent  o f  sect ion 703(b)  of  the Tax Law.  Therefore,  Lhe income

der ived f rom pet i t ioner 's  act iv i t ies as a sa les representat ive was

not  subject  to  the unincorporated business tax.



B.

Not ice

DATED:

4

That the pet i t ion of  Sidney

of Def ic iency issued February

Albany, New York

February 6,  1978

Morgan is granted and the

24 ,  L976  i s  cance l l ed .

STATE TAX COMMISSION
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