
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

PHILIP MITTENTHAL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of the
Tax Law for the Year{s}:oo<Pxxllld(x) L972.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of February ,  L9'78, #re served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Phi l ip Mit tenthal

(xepmxeoOd*xeod) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Ph i l ip  Mi t ten tha l
1230 Park Avenue
New York, New York 10028

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the $cngresfrilBbdxu

xR>ohe) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (peryxm,e*akixrer<sfo&) petitioner.

Sworn to before me this

AFFIDAVIT OF MAILING

of February

rA -3  (2 /16 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

PHILIP MITIENTHAL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of  the
Tax Law for the YearQslxx><Rera$odtx) L972.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

* ie is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and Ehat on the 6th day of February ,  19 78, Xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Lawrence J. Mit tenthal

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  t ,hereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Lawrence J. Mit tenthal,  CPA
275 Madison Avenue
New York, New York 10016

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed v / rapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

Sworn

6rh

t o

d a

be fo re  me  th i s

of  February ,  I97B

rA-3 (2 /7  6)



. J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY', NEW iORK 12227

f,ffu*r:f 6r lf?8

nf, shll{,$ tfl,ttmtbll
XSIO l[*n lrl;nlll
Ir rslr rd t-o*.L looll

nilf,f Hr. Hlttr$thrh

Please take notice of the nilCIfIfl
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section(I; 

-lrr, 
of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within tl nntb
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for rep1y.

Petitioner's Representative

Taxing Bureau's Representat ive

.l*l$\
m[rrm mril.m

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

PHTLIP MITTENTHAL

fo r  Rede te rm ina t i on  o f  a  De f i c i -ency  o r
fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Tax  under  A r t i c l e  23  o f  t he  Tax  Law
fo r  t he  Yea r  L972 .

DECIS ION

Pe t i t i one r ,  Ph i l i p  M i t t en tha l ,  1230  Pa rk  Avenue ,  New Yo rk ,

New York  10028 ,  f  1 led  a  pe t r i . t i on  fo r  rede te rm ina t i on  o f  a

de f i c i ency  o r  f o r  re fund  o f  un inco rpo ra ted  bus j -ness  tax  under

A r t i c l e  23  o f  t he  Tax  Law  fo r  t he  yea r  1972  (F i l e  No .  12727 ) .

A  sma l l -  c l -a ims  hea r ing  was  he ld  be fo re  Joseph  Chy rywa ty ,

Hea r i ng  O f f i ce r ,  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

Two  Wor ld  T rade  Cen te r ,  New York ,  New York ,  on  November  16 ,  1976

and  con t i - nued  on  Ap r l l  26 ,  L97T  aL  l 0 :45  A .M .  Pe t i t i one r

appeared  p ro  se  and  by  Lawrence  J .  M i t t en tha l ,  Esq .  The  Income

Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq .  ( James  Mor i s ,  Esq . ,

o f  counse l ) .

T  q  q T T F

Whether  the income

dur ing the year  L972 was

der lved  f rom

q r r h i a n | ,  l a

pe t i t i one r  t  s  ac t i v i t i e s

un inco rpo ra ted  bus iness  t ax .
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FINDTNGS OF FACT

1 .  Pe t i t i one r ,  Ph i l i p  M i t t en tha l ,  and  h i s  w i f e  f i l ed

a  New York  S ta te  comb ined  i ncome tax  re tu rn  fo r  t he  yea r  L972 '

He  d id  no t  f i l e  New York  S ta te  un i -nco rpo ra ted  bus iness  tax

re tu rns  fo r  sa id  Year .

2 .OnSep tember27 , I 9T ) , t he lncomeTaxBureau i ssued

a  S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r  on  the  g rounds

tha t  t he  i ncome de r i ved  f rom h i s  ac t i v i t i es  as  a  rea l  es ta te

b roke r  was  sub jec t  t o  un inco rpo ra ted  bus iness  tax .  An  ad jus t -

men t  was  a l so  made  in  th i s  S ta temen t  o f  Aud i t  Changes  w i th

respec t  t o  pe t i t l one r r  s  I 972  pe rsona l  i ncome  tax  l i ab i l i t y ,

wh ich  i s  no t  be ing  con tes ted  and  i s  no t  a t  i ssue .  I n  acco rdance

w i th  the  a fo resa id  S ta temen t  o f  Aud i t  Changes ,  a  No t i ce  o f

T - . t a f i  n i  a n n r r  r r ,  q .  i  s , s r r p r j  a "  n i r - +  n a f  i  1 -  i  n n a r .  i n  t h e  a m O U n t  O f
v r v t r v J  *  * t f * * l l D t ' } J g U f U l v r r v r

f i 263 .37 ,  p l us  pena l t y  o f  $68 .39  and  i n te res t  o f  $39 .29 '  f o r  a

to ta l  due  o f  $371 .05 .

3 .  Pe t i t i one r  was  a  l i censed  rea l  es ta te  b roke r  i n  New

York  S ta te .  P r j -o r  t o  1972 ,  he  had  been  engaged  in  the  rea l -

es ta te ,  b roke rage  and  mor tgage  bus iness  as  the  p res iden t  and

50 percent  shareholder  of  a  domest ic  corporat lon known as Amal-

Rea l t y ,  I nc .

4 .  Tn  January  o f  Lg72 ,  pe t i t i one r  was  unab l -e  to  con t i nue

h is  ac t i v i t i es  as  execu t i ve  o f  sa id  rea l  es ta te ,  b roke rage  and

mor tgage  bus iness  and ,  consequen t l y ,  so l -d  h i s  j - n te res t  i n  Ama l

Rea l t y ,  I nc .  t o  t he  f i rm  o f  J .  P -  and  L '  A '  K i ss l i ng ,  I nc '

here inaf ter  ( t { :K lss l ingt r  )  .
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5 .  Pe t i t j - one r  s i gned  a  con t rac t  w i t h  K i ss l i ng  i n  wh i ch

n e t i t i n n a r -  r ^ r 2 s  f  a  ? . . ^  - ^ - i A  ^  f i  v o f l  s r l  q p r r  n f  R 2 6  O O  n e r .  r l a v  f O r "y u u l u r v l l s f  v v q O  U U  U g  P d , I L f  d .  t  U I  9 L ) . U U  y s a  u q J  I v I

a t  t eas t  two  days  pe r  week .  Pe t i t i one r  r ece i ved  $2 ,450 .00  i n

s a l  a r . v  i  n e o m e  f r o m  S a i d  f  i r m  d r l r i  n o  1  9 7  ? .L J I L '

a ^

6 .  D u r i n g  : . 9 7 2  p e t i t i o n e r  w o r k e d  f o r  K i s s l i n g ,  s u p e r v i s i n g

a n d  h e l p i n g  s a i d  f i r m t  s  o f f i c e  s t a f f  h a n d l - e  t h e  b u i l d i n g s  t o

w h i c h  h e  h a d  s o l d  h i s  m a n a g e m e n t  r i g h t s .

T .  J .  P .  a n d  L .  A .  K i s s l i n g ,  I n c .  p r o v i d e d  p e t i t i o n e r  w i t h

n f  f i  n o  q n a n A  c  A ^ - l -  + ^ 1 ^ - - h ^ n a  { -  a l o n h n n a  r i i r - o n 1 -  n z " r r  I  i  s . t i n c r  e n r lv r  r a v u  o y @ u e ,  a '  \ r g D r L ,  u c l c I J I r u I l u ,  u Y _ L c I J 1 l . \ J I r s  u J r  s u u v f  J  r f v v r r r 6  u r r u

sec re ta r l a l  se r v i ces .  Howeve r ,  i t  d i d  no t  w i t hho ld  soc ia l  secu r l t y ,

New Yo rk  S ta te  o r  Fede ra l  i ncome  taxes  f r om pe t i t i one r r s  l ncome .

B .  Du r i ng  I 9T2  pe t i t i one r  l ncu r red  expenses  o f  $120 .50  i n

connec t i on  w i t h  t he  rece ip t  o f  $8 ,582 .57  i n  b roke rage  i - ncome .

He  a l so  made  cha r i t ab le  con t r i bu t i ons  i n  t he  sum o f  $2 ,250 .00

dur ing  sa id  yea r .

CONCLUSTONS OF LAW

A.  Tha t  K i ss l i - ng  exe rc i sed  su f f i c i en t  d i rec t  i on  and  con t ro l -

ove r  t he  ac t i v i t i e s  o f  pe t i t i one r  du r i ng  1972  t o  r esu l t  i n  an

emp loye r -emp loyee  re la t i onsh lp  w i th in  the  mean lng  and  i n ten t  o f

sec t i on  703 (b )  o f  t he  Tax  Law"  The re fo re ,  t he  sa la r y  i ncome  o f

$2 r450 .00  wh ich  pe t i t i - one r  rece i ved  f rom sa id  emp loye r  du r ing  l -972

i s  no t  sub jec t  t o  un inco rpo ra ted  bus iness  t ax .



. 4

B .  Tha t  a l t hough  pe t i t i one r r  s  b roke rage  i ncome o f

A B  5 R 2  O O  f n r .  t h e  v e A r  1 q 7 2  i  s  s r r h - i e e t  f , o  t t n i n e . o r " n o n a t e d
V v t ) v L . v v  I v !  J v u r  L J l 4  u u v d v v v

bus iness  tax ,  no  un inco rpo ra ted  bus iness  tax  i s  due  f rom

pe t i - t i one r  f o r  sa id  yea r ,  a f te r  cons i -de r ing  a l - l owances  fo r

bus iness  expenses ,  con t r i bu t i ons ,  ? f l owance  f o r  t axpaye r r s

se rv l ces  and  the  un inco rpo ra ted  bus iness  exempt lon .

C .  Tha t  t he  pe t i t i on  o f  Ph i l i p  M i t t en tha l  i s  g ran ted

and  t he  No t i ce  o f  De f i c i - ency  i - ssued  Ap r i l  11 ,  I 9T5  i s  he reby

canc  e f l ed .

DATED: Al ha nrr  -  \ Ieur  Yofk
t  r t  e  v v

February 6, 1-978

STATE TAX COMMISSION

\PRES IDENT

MMISSIONER

COMMISSTONER


