
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CARL MEYER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  (x )  23 of  the
Tax Law for the Year(s) oo<*xxlofr(x)
1968 th rouqh L972.

Sta te  o f  New York
county of Albany

John Huhn

ldre is an employee of the

age, and that on tli.e24th

N o t i c e  o f  D e c i s i o n

,  be ing  du l y  sworn ,  deposes  and  says  tha t

Department  of  Taxat ion and Finance,  over  18 years of

by (cer t i f ied)  ma i l  upon Car l  Meyer

the  pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressed

AFFIDAVIT OF MAILING

day o f  Apr i l ,  L9  78 ,  xhe  served the  w i th in

(rcBrseeo{:e:kinreeaf)

by enclos ing a t , rue copy thereof  in  a

as  fo l l ows :  Mr .  Ca r l  Meye r

lBB-04 64th Avenue
Flushing,  New York 11365

and  by  depos i t i ng  same  enc losed  i n  a  pos t .pa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w iEh in  Lhe  S ta te  o f  New York .

That deponent, furcher says that the said addressee is the €xpcnssxeri*rat{

o6<>tCsx)  pet i t ioner  here in and that  the address set  forrh on said wrapper is  the

last known address of the 6cngxeoea*st<ircnxOft>fhc) peririoner.

Sworn

24Lh

t o

d a y

be fo re  me  th i s

o f  Ap r i l  ,  I 97B

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COMI{ISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

CARL MEYER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le (x )  23  o f  the
Tax Law for the Year(s) oo<*xxi,od(x)
l95B th rough 1972-

Sta te  o f  New York
County of Albany

AFFIDAVIT OF }4AILING

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  24Lh day  o f  Apr i l  , l97 j r  *he  served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Herber t  P f las te r

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  l rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  H e r b e r t  P f l a s t e r ,  E s g .
225 West  34Lh St ree t ,  Room 1910
New York, New York 10001

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  \ ^ t rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

24Lh  day  o f  APr i l

rA-  3 (2 /7  6)

, L97 B.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

AprLl 24, 1978

![tr. earx. t{oy6r
188-04 64th Avsnuo
Fluahlng, Hsts York 11365

D6sr !,1r. llcyerr

Please take notice of the DBCtrgIGI
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 rc[ thg
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion  and F inance,  A lbany ,  New York  L2227.  Sa id  inqu i r ies  w i l l  be
referred to the proper authority for reply.

Hearlng &ramlncr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CARL i\MYER

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Busi-ness Tax under
Art ic le 23 of the Tax Law for the Years 1!68
through 1972.

DECISION

act iv i t ies as a salesman

unincorporated business tax.

Peti t ioner,  Carl  Meyer,  residi-ng at 1BB-O4 64th Avenue, Flushing, New York

11365, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1p6B

through 1972 @Il .e No. 1BO5).

A sma11 claims hearing was held before William Valcarcel, Hearing Officer,'

at  the off ices of the State Tax Commissiono Two World Trade Center,  New York,

New York, on Apri l  29, 1977 at ) :1J L.14. The pet i t ioner appeared with Herbert

Pflaster, Esq. The fncome Tax Bureau appeared by Peter Crotty, Esq. (l-Li-za

Schwadron,  Esq. ,  o f  counse l ) .

ISSUE

hJhether the

during the years

income der ived f rom pet i t ioner ls

1968 through 1972 was subject to

FINDINGS OF FACT

1. Pet i t ioner,  Carl  Meyer,  f i led New York State income tax returns for the

years 196B, 1969, 1970, 1)11 and, 19?2. He did not f i le unincorporated business

tax returns for said years.
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2. The Income Tax Bureau issued not ices of def ic iency against the pet i t ioner

on the grounds that the income derived from his sales activities during the years

1968 through 1972 was subject to unincorporated business tax. It also rnade

adjustments to pet i t ionerrs personal income tax l iabi l i ty for the years 1968, 1970,

1)f1 and 1)12 wlti-ch are not being contested.. The Income Tax Bureau subsequently

issued notj-ces and demand for payment of tax due against petitioner in connection

with the aforesai-d not ices of def ic iency. Pet i t ioner paid the amounts due on the

notices and filed a cl-aim for refund of unincorporated business tax for the years

1968 tltroueln 1972. Said claim was denied by the Income Tax Bureau on October 21,

1975, and- subsequent ly. ,  pet i t ioner t imely f i led a pet i t ion to the State Tax Commission.

3. Pet i t ioner is a travel ing salesman for R. G. Barry Corp.,  a f i rm located

in Ohio, with a sales off ice in New York, New York.

4. Petitioner was compensated on a commission basis and was not reimbursed

for his business expenses.

5. During the years 1968 through 1)11, petttioner was regarded by R. G. Barcy

Corp. as an independent contractor.  His compensat ion was not subject to the with-

holding of payroll taxes and he did not participate in any employee-related programs.

Hornrerrcr- ' in 1q1?. tlne corporation withheld payroll taxes and listed the petitionerr + v v v v v v r :  ' / t  L

as an employee, but it did not include him in the firmts pension or profit-sharing

p1ans.

6. Al though R. G. Barry Corp. l isted the pet i t ioner as an employee in 1972,

the business relationship between then remained unchanged. Petitioner was assigned

a sneci fi c terri.tory and was not allowed to represent other firms. He was required

to periodical ly report  to the off ice by telephone and/or by correspondence.
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7. R. G. Baruy Corp. did effect some supervi-sion of pet i t ionerfs act iv i t ies

to insure that he was covering his territory and visiting its customers. However,

sr i r l  nnirninr ' l  a id not exergise any control  over his sales endeavors, nor did they

control  or regulate the manner in which pet i t ioner attempted to sol ic i t  business.

B. Salesmen for R. G. Barry Corp. were required to attend and part ic ipate

in trade shows. The sales exhibits at the shows were organized and paid for by the

q c - l a c  r a - n a c a n J - - t i V e S  O f  S a i d  f i f m S .

9. Petitioner filed. Federal schedules rrCrr for the years 1968 through 1)11 and

paid sel f-employment taxes for said years. In addit ion, pet i t ioner contr ibuted

to a self-employed retirement plan (rfKeogh Planrf) during the years 1968 througLt 1)12.

CONCLUS]ONS OF I,A,W

A. That R. G. Barry Corp. fai led to exercise suff ic ient direct ion and control

over the sales act iv i t ies of pet i t ioner,  Carl  Meyer,  to result  in an employer-

employee relat ionship within the meaning and intent of  sect i .on 7O3(b) of the Tax Law.

B. That pet i t i -onerrs sales act iv i t ies on behalf  of  R. G. Baruy Corp. dur ing

rha .'ocne roA.R +5v6ugh 1)12, constituted the carrying on of an unincorporated business

as an independent contractor within the meaning and intent of  sect ion 7O3(b) of the

m^-- r^" ^-r  +L^t his income derived therefrom was subject to unincorporated businessr 4 A  J € W  9  4 J I U  U I I 4

tax.

C. That the pet i t ion of Carl  Meyer is denidd and the Not ice of Disal lowance

issued on October 27, 1975 is sustained.

DATED: Albany, New York

Apr i l  24 ,  1978

TAX COMMISSION

\LLit'.. [t t* vb,€-
IONER

COMMISSIONER


