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STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

R]CHARD B. MENIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business

Taxes under  Ar t i c le  ($ )  23 of  the
Tax Law for the Year(s) ar:<*erfuft(x) 1964

through 1o7O and 1q72 through 1974.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

,phe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6tn day of  February ,  L9 78,  xhe served the wi th in

Notice of Decision by (cer t i f ied)  mai l  upon Richard B.  Menin

Gf*gfgu?ftEe**Xgcgf) the petitioner in the within proceeding,

by  enc los ing  a  t . rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Richard B. Menin
924 Fenimore Rd.
Larchmont' NY 10538

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (sstKaoGakicsq

S#*$) pet i t ioner herein and t ,hat the address set forth on said wrapper is the

last known address of the @xiqq9 pet i t ioner.

Sworn to before me th is

AFFIDAVIT OF I.,IAILING

rA- 3 (2 /7 6)

,  Lg7B.
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STATE TAX COMMISSION

In  the l , la t ter  of  the Pet i t ion

o f

RICHARD B. MENIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (x )  23

AFFIDAVIT OF MAILING

of  t he
Tax Law for the year(slc*nflc.xrxdrdrt*_ 1964
througb 1q7O and 1o72 throueh 1a74.

Sta te  o f  New York
County of Albany

John

xhe is  an employee of  the

age,  and that  on the 6t f r

Not ice of  Decis ion

( representa t ive  o f )

by enclosing a true copy thereof in a

as  fo l lows:  Harvey  L i fse t ,  Esq.
112 Stat,e Street
Albany, NY 12207

Huhn ,  being duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  18 years of

day of  February ,  L978,  she served the wi th in

by (cert i f ied) mai l  upon Harvey Li fset,  Esq.

the  pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos t ,pa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn t .o  before me th is

6tn day of February

U'
rA- 3 (2 /7 6)

,  w7B.



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Icbmurg 6, lg?a

niahlfd 8, hlu
981+ frntm*r *d,
l*r*usrt r ffi 10St8

Dr*r'llir" Srurtul

Please take notice of the Drctri,oa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ ?e8, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t fotttr
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-1  .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMVIISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

RICHARD B.  MBNIN

fo r  Rede te rm lna t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Tax  under  A r t i c l e  23  o f  t he  Tax  Law
fo r  t he  Years  l - 964  th rough  1970  and
I9T2  t h rough  I 9T  4 .

DECISTON

Pet i t l one r ,  R i - cha rd  B .  Men in ,  res id ing  a t  924  Fen imore

Road ,  La rchmon t ,  New York  10538 ,  f i l ed  a  pe t i t i on  fo r  rede te rm lna -

t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f  un i -nco rpo ra ted  bus iness

tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  (he re i -na f te r

" yea rs  under  rev iew ' r  )  f  g64  th rough  l -970  and  I97Z  t l r ough  1974

(F i l e  Nos .  I 4TTB  and  r4779 ) .

A  sma l l  c l a ims  hea r ing  was  he l -d  be fo re  Har ry  Huebsch ,

Hea r i ng  O f f i ce r ,  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

Bu i l d ing  #9 ,  S ta te  Campus ,  A lbany ,  New York ,  on  Apr i l  19 ,  L9TT

a t  10 :45  A .M .  Pe t i t i one r  appea red  by  Ha rvey  L i f se t ,  Esq .

The  Income Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (Andrew

Habe r ,  Ese . ,  o f  counse l ) .

ISSUE

Whethe r  t he

dur ing  the  yea rs

cons t i t u t ed  t he

ac t i v i t i - es  as  an  l nsu rance  agen t

I 9T0  and  I 9T2  t h rough  1974

an  un inco rpo ra ted  bus iness .

n a t i 1 -  i n n a r . t  q

L964  th rough

o a ' r , r ,v i  na a ' |11 o f
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FTNDTNGS OF FACT

1.  Pe t i t i one r  f i l ed  New York  S ta te  res iden t  i ncome tax

re tu rns  fo r  t he  yea rs  under  rev iew ,  bu t  d id  no t  f i l e  un inco rpo ra ted

bus iness  t ax  re tu rns  f o r  sa id  yea rs .  Pe t i t i one r  f i l ed  Fede ra l

schedu les  I tC r r  f o r  t he  yea rs  under  rev iew  and  f i s ted  h i s  p r i nc ipa l

bus i -ness  ac t i - v i t y  t he reon  as  r rEs ta te  P lann ing t r .

' 2 .  On  Februa ry  24 ,  L976 ,  t he  Income Tax  Bureau  i ssued

s ta temen ts  o f  aud i t  changes  aga ins t  pe t i t i one r  on  the  g rounds

tha f  h i s  ae t i v i t i es  du r i -ng  the  yea rs  under  rev iew  cons t i t u ted

the  ca r ry ing  on  o f  an  un inco rpo ra ted  bus i_ness ,  and  tha t  h i s

income de r i ved  the re f l rom was  sub jec t  t o  un inco rpo ra ted  bus iness

tax .  The  Income Tax  Bureau  a l - so  made  ad jus tmen ts  i n  t he  s ta te -

men ts  o f  aud i t  changes  t o  r e f l ec t  t he  i nc rease  1n  pe t i t i one r r s

bus iness  i ncome resu l t i ng  f rom d i sa f l owances  made  by  the  In te rna l

Revenue  Se rv i ce  f o r  t he  yea rs  1 !64 ,  1965 ,  L966 ,  L96B  and  1969 .  I n

acco rdance  w i th  the  a fo resa id  s ta temen ts  o f  aud i t  changes ,  t he

fncome Tax  Bureau  i ssued  a  No t i ce  o f  De f i c i -ency  aga i -ns t  t he

pe t i t i one r  f o r  t he  yea rs  1964  t h rough  f 96T  i n  t he  amoun t  o f  $3 ,883 .75 ,

p l us  $1 ,937 -11  i n  i - n te res t ,  f o r  a  t o ta l  due  o f  $5 ,820 .87 .  f t  a f so

i ssued  a  No t i ce  o f  De f i c i ency  f o r  t he  yea rs  L96B  th rough  I 9T0  and

I9T2  t h rough  I 9T4  aga i -ns t  pe t i t i _one r  f o r  $10 ,050 .33 ,  p l us  $2 ,375 .50

j - n  i n t e res t ,  f  o r  a  t o ta l  due  o f  $ t2 ,4  25 .83 .

3 .  On  January  3 ,  L977 ,  pe t i t i - one r  repo r ted  Federa l  ad jus tmen ts

o f  $4 ,64 f . 00  f o r  t he  yea r  1974 .  He  d i d  so  f o r  New yo rk  S ta te
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persona l  i ncome tax  pu rposes  on  Fo rm fT -115  and  he  pa id  the

tax  compu ted  t o  be  due  on  sa id  f o rm .  O f  sa j - d  amoun t ,  $4 ,506 .00

pe r ta i ned  t o  h i s  bus iness  ac t i v J - t i - es ,  bu t  was  no t  r epo r ted  f o r

New York  S ta te  un inco rpo ra ted  bus iness  tax  pu rposes .

4 .  Pe t i t i one r  r epo r ted  h i s  occupa t i on  t o  be  t ha t  o f

Es ta te  P lann ing  f o r  a l l  t he  yea rs  1n  ques t i on  excep t  f 969 ,  He

l i s t ed  a l l  i n come  rece i ved  f r om a l f  bus iness  sou rces  as  ne t

bus iness  i ncome .

5 .  Dur ing  the  yeaFs  under  rev iew ,  pe t i t i one r  worked  under

an  agen t f s  ca ree r  con t rac t  as  a  f i f e  i nsu rance  so l i c i t i ng  agen t

fo r  New Eng land  L i f e  fnsu rance  Company  (he re i -na f te r  re fe r red  to

as  r tNew Eng land r r )  and  fo r  i t s  genera l  agen t ,  Dav id  Marks ,  J r .

T ) r r r . i n g .  s a i d  v e A y " s -  n e t i t i o n e r  s o l d  l i f e  i n s u r a n c e  a n d  V a r i o u st  r v v

o the r  t ypes  o f  i nsu rance  f o r  many  o the r  p r i nc i pa l s .  He  a l so

per fo rmed  se rv i ces  as  a  consu l tan t  on  pens ion  p lan  ma t te rs .  On

h is  Federa l -  and  New York  S ta te  i ncome tax  re tu rns  fo r  sa id  yea rs ,

pe t i t i one r  repo r ted  the  i ncome he  rece j - ved  f rom a l l  o f  h i s

p r l nc i pa l s  as  bus iness  i ncome .

6 .  New Eng land  was  pe t i t i one r r s  l a rges t  s i ng le  sou rce  o f

income.  He der ived more than 50% of  h is  income f rom New England

in  n ine  ou t  o f  t he  ten  yea rs  under  rev iew . ,
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7 .  Pe t l t i one r  was  p rov i -ded  w i th  an  o f f i ce  su i te  a t  t he

genera l  agen t t s  p lace  o f  bus i -ness .  The  genera l  agen t  p rov ided

h im  w i t h  sec re ta r i a l  he lp ,  compu te r  a i des ,  s t a t i one ry  and

te l  enhone  se rV i ce .  Pe t i t i one r t 'S  commiss ions  on  f  l r s t - yea r
v r f v r r v

n o l i o i e s  w e r e  a n n l i e f  e o a i n S t  t h e  C o S t  O f  O f f i C e  S p a c e ,  a S
v v a f v a u u

we l l  as  goods  and  se rv i ces  p rov ided  t o  pe t i t i - one r .  I f  pe t i t i one r r s

sa les  o f  new po l i c i es  were  too  l ow ,  he  was  requ i red  to  pay  the

d i f f e rence  to  the  genera l  agen t .  I f  h i s  sa les  were  h igh ,

pe t i t l one r  was  pa id  the  d i f f e rence  by  the  genera l  agen t  and

sa id  d i - f f e rence  Was  repo r red  on  Federa l  Fo rm l -099  aS  commiss ions '

B .  New Eng land  pa id  pe t i t i one r  on  a  commiss ion  bas i s .

New Eng land  deduc ted  soc la l -  secu r i t y  t axes  f rom pe t i t i one r r  s

commiss ion  i -ncome,  bu t  d id  no t  w i thho l -d  Federa l  o r  s ta te

' ^ r i  f  l a l n n ' l  d i  n o  +w ! v r ' r v r v r r r E )  - a x e S  n O r  p r O V j - d e  W o r l C n a n t  S  C O m p e n S a t i O n  C O V e r a g e '

Pet i t i one r  was  cove red  by  g roup  l i f e  i nsu rance ,  ma io r  med ica l

and  hosp i ta l - i za t i on  bene f i t s .  He  was  i nc luded  i n  New Eng land rs

n e n s i n n  a n d  6 n n f i t - s h n r . i n c r  p l a n .
I / u r r e

9 .  Pe t i t i one r  was  requ i red  to  a t tend  week ly  sa les  mee t ings

and  pe r iod i c  educa t i ona l -  mee t ings .  He  ca l l - ed  h i s  sec re ta ry

da i l y  and  repo r ted  to  the  genera l  agen t  o r  a  superv i so r  once  a

week .

l _0 .  pe t i t i one r  was  requ i red  to  o f fe r  bus iness  to  New Eng land

f i r s t .  I n  t he  even t  t ha t  New Eng land  re fused  the  app f  i ca t i - on ,
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n A t i | r i a n a n  o rv u v f v r v r r s r  u u u l d  t h e n  p l a c e  t h e  r l s k  w i t h  a n o t h e r  c o m p a n y .

FTe rnre q.  nonmi tI , v r ' r ! . t ed  to  seek  t ypes  o f  i nsu rance  no t  w r i_ t ten

by  New Eng land  and  to  p lace  them w i th  o the r  compan ies .  The

gene ra l  agen t r s  p r ima ry  con t ro l  ove r  pe t i t i one r r s  ac t i v i t i e s

was  l im i ted  to  h i s  requ i r i ng  tha t  pe t i t i - one r  mee t  a  m in imum

sa l -es  quo ta  o f  bus iness  fo r  New Ene l_and .

11 .  Pe t i t i one r  emp loyed  pa r t - t ime  ass i s tan t s  i n  h i s  o f f i ce

a t  t he  gene ra l  agen t t s  p l ace  o f  bus iness .  He  emp loyed  a  f u l 1 -

t ime  ass i s tan t  f o r  seve ra l  mon ths ,  whom he  was  t ra in ing  to

become h i s  o f f i ce  manaqer . ,

12 .  Pe t i t i one r  pu rchased  d rapes  and  ca rpe t i ng  f o r  h l s  o f f i ce

a t  t he  gene ra l  agen t t s  p l aee  o f  bus lness  w i t h  h i s  own  f unds ,  and

f o r m o r l  a  a ^ F n o r a t i o n  w i t h  t h r e e  o t h e r  a g e n t s .  S a i d  c o r p o r a t i _ o nv v +  y

purchased  fu rn i t u re  fo r  a  con fe rence  room wh ich  was  se t  up  i n

pe t i t i one r r s  o f f l ce  su l t e .

13 .  Pe t i t i one r  used  two  l e t te rheads ,  t ha t  o f  h i s  own  and

New Eng land ts .  He  d i v ided  h i s  seven-day  work  week  be tween  the

genera l  agen t t s  o f f i ce  and  ano the r  o f f i ce  wh ich  he  ma in ta i -ned

in  h i s  home.  He  worked  th ree  weekdays  i n  h i s  o f f i ce  a t  t he  genera l

q c n o n f  r  q  n ' l  o n a  o f  b u s i n e s s  a n d  t w o  w e e k d a y s ,  w e e k e n d s  a n d  e v e n i n g s" " _ v

a t  h i s  home  o f f i ce .  r n  h i s  ac t i v i - t i e s  f o r  a l l  p r i nc i pa l s ,  he

incu r red  subs tan t i -a1  bus iness  expenses  wh ich  he  c la imed  as  deduc t i ons

aga lns t  t o ta l  i ncome on  Federa l  schedu les  t t c t t  du r ing  the  yea rs

under  rev iew .
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CONCLUSTONS OF LAW

A.  Tha t  t he  i ncome wh ich  pe t i t i one r ,  R i cha rd  B .  Men i -n ,

de r i ved  f rom h i s  ac t i v i t i es  on  beha l f  o f  New EnE land  L i f e

fnsu rance  Company  d id  no t  cons t i t u te  compensa t ion  as  an  emp loyee

exempt  f rom the  impos i t i on  o f  t he  un i -nco rpo ra ted  bus iness  tax ,

i n  acco rdance  w i t h  t he  mean ing  and  i n ten t  o f  sec t i on  703 (b )  o f

the Tax Law.

B .  Tha t  t he  ac t i - v i t i e s  o f  pe t i t i one r ,  R i cha rd  B .  Men in ,

f o r  a l f  p r i nc i pa l s  du r i ng  t he  yea rs  1954  t h rough  I 97O and  1972

th rough  I9TU cons t i t u ted  the  ca r ry ing  on  o f  an  un inco rpo ra ted

bus iness  i -n  acco rdance  w i th  the  mean inE  and  i -n ten t  o f  sec t i on

703 (a )  o f  t he  Tax  Law .  f ncome  de r i ved  t he re f rom was  t hus  sub jec t

t o  un inco rpo ra ted  bus j - ness  t ax .

C .  Tha t  t he  Income Tax  Bureau  j - s  he reby  d i rec ted  to  i nc rease

pe t i t i one r r s  bus iness  i ncome  fo r  t he  yea r  L9T4  f r om $47 ,7  50 .00

to  $52 r256 .00 ,  t o  r ecompu te  t he  add i t i ona f  un inco rpo ra ted  bus iness

tax  due  t he reon  and  t o  acco rd ing l y  mod i f y  t he  No t i ce  o f  De f i c i ency .

D .  Tha t  t he  pe t i t i on  o f  R icha rd  B .  Men in  i s  den ied  and  the

no t i ces  o f  de f i c i ency  i s sued  Feb rua ry  24 ,  \ 976  (as  mod i f i ed )  a re

^ . . ^ . { - ^  - : ' ^ ^ J  +  ^ ^D'D ud. - r r rsLr ,  r ,ug le ther  w i th  such add i t  j -ona1 in te res t  as  may be  1awfu11y

owang.,

DATED:  A lbany ,  New York

February 6,  L978

COM{ISSION

ESTDB


