
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t . i on

o f

EMANIIEL MATTHEWS

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
T a x e s  u n d e r  A r t i c l e m  2 3 of  the
Tax Law for the Year(s) XX)qOfXXaQ64
L968- ]-969 and 1970.

Stat,e of New York
County of Albany

John Huhn

the is an employee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

xrcntxxxf,oExxrHffx
by enclos ing a t , rue copy thereof  in  a

as fol lows: Emanuel Matthews
720 Fort Washington Avenue
New York, New York 10040

and  by  depos iL ing  same enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  S t .a te  o f  New yo rk .

rhe Deparrmenr'  
" :" ; : : " ;" :  " : ;" ," :" ,""" : : '  

; " ;"" : :" : ,

24th day of Apri l ,  L978,  $ r "  served the  w i th in

by (cert i f ied) mai l  upon Emanuel Matthews

the  pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressed

and that the address set forth on said hrrapper is the

pe t  i t i one r .

,  l g78

Sworn

24th

be fo re  me  th i s

of Apri l

t o

d a y

That deponent further says that the said addressee is the (X&{eESSfggS}

)g{XXk$ pet i t ioner herein

las t  known address  o f  the

rA -3  (2 /76 )



Tax Law for the Year(s) Xil@€fXtCQGX
L968, L969 ar.d L970

STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

EMANIIEL MATTHEWS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Unincorporated Business
Taxes under  Ar t i c te (X)  23

AFFIDAVIT OF MAILING

of the

by (cert i f ied) mail upon Howard Denburg, Esq.

che  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

secu re l y  sea led  pos tpa id  w rappe r  add ressed

State of  New York
County of Albany

John Huhn

)6he is  an employee of

age,  and that  on the

Notice of  Decis ion

,  being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24tj;rday ot April ,  L 9 7 8 ,  X h e  s e r v e d  t h e  w i t h i n

( rep resen ta t i ve  o f )

by  enc los ing  a  t r ue  copy  the reo f  i n  a

as fo l lows:  Howard Denburg,  Esq.
530 Tifth Avenue
New York City, New York 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc tus ive  care  and cus tody  o f

Ehe Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

24t}j

be fo re  me  th i s

or April

E O

d a y

rA -3  (2 /76 )
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

TH.MAS H. LYN.H *pr i , t  l4r 19tg

hmrnl t{rtttrfirl
720 Forg lfcrhlngtm rtvornr
Hes lork, lfcr lorh 10040

Doar !fr. t{etthmr I

Please take not ice of the DCClftOn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of
level. Pursuant to section$ ';2,2

at the administrat ive
of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 Umthl
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

\t
JOSE?N
ffiATING fXAUIIff,R

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

EIIANUEL MATTHEWS

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  1968 ,  L969  and  1970 .

DECISION

Pet i t ioner ,  f rnanuel  Mat thews,  72O For t  Washington Avenue,  New

York,  New York 10040,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  re fund of  un incorporated business tax under  Ar t ic le

23 of  the Tax Law for  the years 1968,  L969 and L97O ( l ' i Ie  No.  L3796) .

A smal l  c la ims hear ing was held before Wi l t iam Valcarcel ,  Hear-

ing Off icer, dt the off ices of the State Tax Commission, T\,vo Wor1d

Trade Center ,  New York,  New York,  or r  Apr iL  26,  Tg77 at  10:45 A.M.

The pe.titioner appeared by Howard Denburg, Esq. TLre Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  ( t r v i ng  A tk ins ,  Esq . ,  o f  counse l ) .

ISSUE

Whether  the income der ived f rom pet i t ioner 's  act iv i t ies as a

salesman was subject  to  unincorporated business tax.

FINDINGS OF FACT

1.  On December 22,  L975,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  pet i t ioner ,  Hnanuel  Mat thews,  on the grounds

that  the ineome der ived f rom his  act iv i t ies dur ing the years L968,

L969 and 1970 was subject  to  unincorporated business tax.
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2.  Pet i t ioner  was a sa lesman of  impor ted ch ina,  s i lver  and

g lassware  fo r  Ta r i s  Impor t s ,  I nc .  (he re ina f te r  "Ta r i s " )  du r ing

1968 .  Ta r i s  merged  w i th  W.M.F .  o f  Amer i ca ,  I nc .  (he re ina f te r

"W.M.F .  " )  as  o f  January  I ,  L969 .  E f fec t i ve  w i th  the  merge r ,  pe t i -

t ioner  became a sa lesman for  the surv iv ing f i rm.  fhe terms of  h is

re lat ionship wi th  W.M.F.  were essent ia l ty  the same as the terms of

h is  re la t ionship wi th  Tar is .

3 .  Pe t i t i one r  was  pa id  on  a  commiss ion  bas i s .  Ne i the r  o f

pet i t ioner ts  pr inc ipats  wi thheld payro l l  taxes f rom his  compensa-

t ion and he was not  re imbursed for  the business expenses he incurred.

He was exc luded f rom medica l ,  re t i rement  and f r inge benef i t  p lans

avai lab le to  other  employees of  Tar is  and W.M.F.

4.  Pet i t ioner  was requi red to  se l l  exc lus ive ly  for  the afore-

ment ioned f i rms at  pr ices and terms which they speci f ied.  He was

prov ided  w i th  o f f i ce  fac i l i t i es ,  sec re ta r i a l  he lp  and  a  l im i t  t o

h i s  sa les  te r r i t o ry .

5 .  Pe t i t i one r  con tended  tha t  he  was  superv i sed  by  w .M.F .  i n

that the president of the f irm would ask where he went and whom he

saw. However ,  r ro  rest r ic t ions were imposed on the t ime and ef for t

pet i t ioner  devoted.  t 'o  sa les on behal f  o f  sa id pr inc ipa l .  He a lso

contended that  he had been superv ised to  a s imi lar  extent  by Tar is .

Pet i t ioner  fa i ted to  submit  ev idence to  show that  e i ther  of  sa id

pr inc ipa ls  exerc ised any substant ia l  superv is ion and contro l  over

h i s  sa les  ac t i v i t i e s .
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6. In a letter dated October L6, L973 to the Income Tax

Bureau, the petit ioner stated, "f am not now nor vtas ever an em-

p loyee  o f  Ta r i s  Impo r t s ,  I ne .  (W.M.F .  o f  Amer i ca ,  t nc .  ) . . .  "

7 .  Pet i t ioner  mainta ined a ret i rement  p lan for  the se l f -em-

ployed ("Keogh" plan) and paid self-employment taxes. Subsequent-

Ly,  pet i t ioner  incorporated,  but  cont inued to represent  W.M.F.

exc lus ive ly .  As an employee of  h is  own corporat ion,  pet i t ioner

establ ished and mainta ined an Ind iv idual  Ret i rement  Account  ( IRA).

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Enanuel Matthews,

f rom his  se l l ing act iv i t ies dur ing the years 1968,  1969 and L97O,

const i tu ted income f rom his  regular  bus iness of  se l l ing and not

compensation as an employee exempt from the imposit ion of unincor-

porated business tax, in accordance with the meaning and intent of

sect ion 703 (b)  o f  the Tax Law.

B, I lrat the petit ion of Enanuel Matthews is denied and the

Not ice of  Def ic iency issued Deeember 22,  L975 in  the amount  of

$2 ,L96 .78  i s  sus ta ined ,  t oge the r  w i th  such  add i t i ona l  i n te res t  as

may be lawfu l ly  owing.

DATED: Albany, New York

Apr i l  24 ,  L978

IONER

dc>
SSIONER


