
,,O'U OF NEW YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f

FRANCIS X. MASCOLA
For a Redeterminat ion of a Def ic iency or
a Revlslon of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le (q) 23

AFFIDAVIT OF MAILING

of the
Tax-Law for the Year(s) seeafipd*s}
-  ^ a a1966 through A)fO.

State of New York
County of AlbalY

John Huhn , belng duly sworn, deposes and says that

xhe is an empl-oyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the ZOthday ofseptember ,  L97B r:ehe served the withln

Notice of Decision by (cert i f ied) mai l  upon Francis X. Mascola

@ the pet i t ioner in the within proceedlng,

by encl-oslng a true copy thereof in a securely sealed postpald wrapper addreseed

as fol ] -ows: Francis X. Mascola
12 hlheeler PAaza
West Nyack, New York

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the Aoepoesenoeofuec

:ofr@ petiEioner herein and that the address set forth on said nrapper is the

last known address of the @peti t , ioner.

Sworn to before me thls

zotlt day of September , L9 ?B

(2  /7  6 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRANCIS X. MASCOLA

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Det,erminat lon or a Refund
of Unincorporated Business
Taxes under Art icLe (n) ZZ

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) eftclct*s*{s}
1966 throueh 1q7O.

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over t8 years of

age, and that on the zotLa day of September ,  L9?8, the served the wlthin

Notice of Decision by (cert l f ied) mai l  upon David W. Si lverman, Esq.

(representat lve of)  the pet i t ioner in the within proceedlng,

by encloslng a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Mr. David W. Si lvermal,  Esq.
/c/o Gran:.'ko Garson, Silverman & Nowicki

120 North Main Street
New York, New York 10956

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representatLve

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me this

2oth day of September ,  L97&

.f, 
t-t- 

..u

-n1- 
'"1-,:" . f ,,, f;*x ,* *^"
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Scptenbar mf 1978

l{r. lrancl.s X. llaecola
12 lilhecler Plaga
l{est lfyack, Ner lor{r

Dear !{r. l{aEcolar

Please take notice of the Deelsl.on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(*) ?22 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontha
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and. Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cerely,

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

rA- r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

FRANCIS X. MASCOLA

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Years  1966 ,  L967 ,  1968 ,  L969  and
L970 .

DECIS ION

Pet i t i one r ,  F ranc i s  X .  Masco la ,  L2  Whee le r  P lace ,  Wes t  Nyack ,

New York 10954,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or  for  re fund of  un incorporated business tax under  Ar t ic le  23 of

the  Tax  Law fo r  t he  yea rs  L966 ,  1967 ,  L968 ,  L969  and  I97O (F i Ie

No .  L2239) .

A smal l  c la ims hear ing was held before Harry  Huebsch,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\ ro Wor ld

T rade  Cen te r ,  New York ,  New York ,  oB  Augus t  30 ,  L977  a t  2 :00  P .M.

Pet i t ioner  appeared by l rv ing A.  carson,  Esq.  The Income Tax

Bureau appeared by Peter  Crot ty ,  Ese.  (Wi f f iam Fox,  Esq. ,  o f  counsel )

ISSUES

I .

through

on of  an

Whethe r  pe t i t i one r ' s  ac t i v i t i es

L97O const i tu ted the pract ice of

unincorporated business .

dur ing the years 1966

a profess ion or  the carry ing
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I I .  Whether  par t  o f  pet i t ioner 's  income was der ived f rom

render ing serv ices as an employee and,  therefore,  making sa id

income exempt from the imposit ion of unincorporated business tax.

I I I .  Whether  penal ty  and in terest  were proper ly  imposed on

pet i t ioner  for  the years at  issue and,  i f  so,  whether  penal ty

and interest should begin to accrue from the due dates required

for  f i l ing unincorporated business tax returns for  sa id years.

FINDINGS OF FACT

1.  Pet i t ioner  f i led New York State personal  income tax

returns for  the years 1966 through L97O on which he l is ted h is

occupation as that of management consultant. He reported thereon

that his business income was derived from manaqement consult inq.

He d id not  f i le  un incorporated business tax returns for  sa id years.

2. The Income Tax Bureau contended that petit ioner was

engaged in the carrying on of an unincorporated business during

the years 1966 through l97O; therefore,  a  Not ice of  Def ic iency

was  i ssued  on  Ju l y  28 ,  L975  i n  the  amoun t  o f  $2 ,767 .58  i n  un in -

co rpo ra ted  bus iness  tax ,  p lus  5L ,297 .68  i n  pena l t y  and  ;95L .O2  in

in te res t ,  f o r  a  to ta l  due  o f  $5 ,016 .28 .  The  amoun ts  o f  pena l t y

and interest were computed from the due dates of the unincorporated

business tax returns to  JuIy  28,  L975.



3.  Pet i t ioner  contended that  par t  o f  h is  income was der ived

from services performed as an employee of Contractors and Suppliers

Associat ion of  Rockland County,  Inc.  (here inaf ter  "CSARC")  and

that the balance of his income was derived from the practice of

a profess ion in  the f ie ld  of  labor  re la t ions.

4.  Because of  h is  exper ience and exper t ise

labor relations, petit ioner was engaged by CSARC

an

on

the  f ie ld  o f

a part- t ime

bas is  a t  $330 .00  pe r  week .  Pe t i t i one r  s imu l taneous ly  pe r fo rmed

serv ices in  the f ie ld  of  labor  re la t ions for  o ther  pr inc ipa ls  on

an independent  fee basis ,  us ing the of f ice space prov ided to  h im

by CSARC. Pet i t ioner  d id  not  conduct  bus iness f rom any other  of f ice.

5. CSARC was organized by approximately seventy f ive con-

st ruct ion contractors and suppl iers ,  to  ass is t  sa id contractors

and suppf iers  in  handl ing the i r  labor  re la t ions,  as wel l  as to

bargain co l lect ive ly  wi th  labor  un ions on an industry-wide basis ,

rather than in an individual manner. CSARC was also interested

in general ly promoting the construction industry in the area.

6.  Pet i t ioner  was g iven the t i t les of  execut ive secretary

and managing director by CSARC. In addit ion to his labor relations

work, petit ioner performed duties which included managing the day-

to-day business of  CSARC and superv is ing a smal l  o f f ice s taf f .



years

from

were
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7.  Approx imate ly  55% of  the pet i t ioner 's  income dur ing the

L966 through 1970 was derived from CSARC and 45% was derived

independent  bus iness.  Pet i t ioner 's  bus iness expense deduct ions

approximately one-third of his total income from both sources.

B.  CSARC did not  deduct  soc ia l  secur i ty  taxes or  Federa l  and

New york State wi thhold ing taxes f rom pet i t ioner 's  comPensat ion

un t i l  t he  ea r l y  pa r t  o f  1970 .  I t  was  unders tood  tha t  pe t i t i one r ' s

independent  bus iness would not  in ter fere wi th  CSARC af fa i rs .

pet i t ioner  received ass ignments f rom CSARC's board of  d i rectors

and execut ive commit tees.

9.  pet i t ioner  graduated f rom Manhat tan Col lege wi th  a degree

in bus iness admin is t rat ion.  He at tended graduate school  a t  Cornel l

Univers i ty ,  Marshal l  Col lege and the School  o f  Industr ia l  and

Labor  Relat ions of  Columbia Univers i ty .  He had many years.of

exper ience in  the areas of  co l lect ive bargain ing,  Iabor  re la t ions

and contract  negot ia t ions.  He was exper ienced in  arb i t ra t ion and

mediat ion.  He gave lectures,  wrote ar t ic les and was tecognized as

an exper t  in  the labor  re la t ions f ie ld .

10.  Dur ing the years L966 through 1970,  pet i t ioner  pr imar i ly

represented management as a labor relations consultant in both his

pr ivate pract ice and for  CSARC. In  h is  independent  capaci ty ,  he



f,

also performed services for CSARC member

t ions '  areas which were above and beyond

bargain ing.

companies in

industry-wide

labor rela-

co l l ec t i ve

11.  Pet i t ioner  re l ied on h is  accountant  for  proper  f i l ing of

h i s  t ax  re tu rns .

CONCLUSIONS OF LAW

A.  Tha t  t he  ac t i v i t i es  o f  pe t i t i one r ,  F ranc i s  X .  Masco la ,

in the f ield of labor relations during the years 1966 through

L97O, const i tu ted the per formance of  serv ices deal ing wi th  the

conduct  o f  h is  pr inc ipa l 's  bus iness and that ,  such consul ta t ion

serv ices (a l though requi r ing the appl icat ion of  specia l ized know-

ledge)  d id  not  const i tu te the pract ice of  a  profess ion in  accordance

wi th the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

B.  That  the serv ices per formed by pet i t ioner ,  Francis  X.

Mascola,  dur ing the years 1966 through L97O for  Contractors and

Suppl iers  Associat ion of  Rockland County,  Inc. ,  whether  or  not  as

an employ€e,  were not  per formed independent ly  of  h is  other  bus iness

ac t i v i t i es ,  and  tha t  sa id  se rv i ces ,  were  so  i n te r re la ted  as  to

const i tu te par t  o f  the business in  which he was regular ly  engaged,

in  accordance wi th  the meaning and in tent  o f  sect ion 703 (b)  o f

the Tax Law.



- 6

C. That  the aforesaid act iv i t ies of  and serv ices rendered

by pet i t ioner ,  Francis  X.  Mascola,  dur ing sa id years const i tu ted

the carrying on of an unincorporated business; thus, his income

der ived theref rom was subject  to  unincorporated business tax in

accordance wi th  the meaning and in tent  o f  sect ions 701 and 703

of the Tax Law.

D .  Tha t  pe t i t i one r ,  F ranc i s  X .  Masco la ' s ,  f a i l u re  to  f i l e

unincorporated business tax returns for  the vears at  issue was

due to reasonable cause and not  due to  wi l l fu l  neqlect .  . .  There-

fo re ,  a l l  pena l t i es  a re  cance l l ed .

E. That interest was properly applied and accruable as of the

due dates of the returns pursuant to section 684 of the Tax Law.

F.  That  the pet i t ion of  Francis  X.  Mascola is  granted to  the

extent  that  a l l  penal t ies are cancel led.  The Income Tax Bureau

is  hereby d i rected to  so modi fy  the Not ice of  oef ic iency issued

July  28,  L975,  and that ,  except  as so granted,  the pet i t ion is  in

a l l  o ther  respects  denied.

DATED; Albany, New York

September 20, T97B

STATE TAX COMMISSION

COMMISSIONER


