
STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

NORMAN MARNER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  DeEerm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of  the
Tax Law for the Year(s)>oc<tfera$od*x)
L969 and L970.

SEate  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

l t re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  19 7Br lhe served the wi th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Norman Marner

SqrxsocnOekfu\re<xtr) the petitioner in the within proceeding,

enclosing a true copy thereof in a securely sealed postpaid \^/rapper addressed

fol lows: Mr. Norman Marner
3 Robin Way
Great Neck, New york ILO23

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv lce  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (xcrpuexurcoUrer

e&>tf te) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the (rxpneeNXa<Hxx>o6<Xkx) petitioner.

Sworn to before me this

AFFIDAVIT OF MAILING

by

A S

rA -3  (2 /76 )

19  78



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

NORMAN MARNER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t ic le  (x)  23 of  the
Tax Law for the Year(s) oo<*xxio6(s)
1969  and  L97O.

Sta te  o f  New York
counry of Albany

John Huhn ,  being duly sworn, deposes and says that

l f t re is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  tne l4 th  day  o f  February  ,  L9 '78 ,  d re  served the  w iEh in

Notice of Decision by (cerr i f ied) mai l  upon Edwin Shor

(representat ive of)  the pet. i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as rollows: ff:::r?"!';n3lo
26 CourL Street
Brooklyn, New York LL242

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

Ehe  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14rh

before me th is

of February

AFFIDAVIT OF MAILING

to

d a

( 2 / 7 6 )

,  rgTa



STATE OF NEW YORK

STATE TAX COMMISSION
TAX AFPEALS BUREAU

ALBANY,. NEW YORK 12227

Fcbrurry 14r 1979J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

!lr, Norran lllNrntl
3 Robln way
6rurt l{lch, Sw Iort llOlt

DHr !|tr " !&trnar I

Please take notice of the DlCISt€lt
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ionQ; 72f of  the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nmrthc
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

7r1"*ffi
floarfuw ExaaLnrr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

NORMAN MARNER

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law fo r
t h e  Y e a r s  1 9 5 9  a n d  L 9 7 O .

DECIS ION

Pet i t ioner ,  Norman Marner ,  res id ing at  3  Robin Way,  Great

Neck,  New York LLO23,  f i led a pet i t ion for  redeterminat ion of

a def ic ienqy or  for  re fund of  un incorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1969 and L97O

(n i l e  No .  L4237 ) .

A smal l  c la ims hear inq was held before Wi l l iam Valcarcel ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\^ /o

Wor ld  Trade Center ,  New York ,  New York ,  oD June L4 ,  L977 a t

1 :15  P.M.  The pe t i t ioner  appeared by  Edwin  Shor ,  CPA.  The Income

Tax Bureau appeared by  Peter  Cro t ty ,  Esq.  (Lou is  Senf t ,  Ese. ,  o f

c o u n s e l ) .

ISSUE

Whether the

a sa lesman dur ing

pora ted  bus iness

income derived from

the years 1969 and

tax .

pe t i t i one r ' s  ac t i v i t i e s  as

1970  was  sub jec t  t o  un inco r -



tax

d id

2 -

FINDINGS OF FACT

1.  Pet i t ioner ,  Norman Marner ,  f i led New York State income

resident  re turns for  the years 1969 and I97O. However ,  he

not  f i le  un incorporated business tax returns for  these years.

2.  On February 9,  L973,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  asser t ing unincor-

porated business tax in  the sum of  ;L ,644.45 on the income der ived

f rom h i s  ac t i v i t i es  as  a  sa lesman  fo r  t he  vea rs  1969  and  L97O.

In accordance wi th  the Statement  of  Audi t  Changes,  the Income Tax

Bureau issued a Not ice of  Def ic iency on November 26,  L973.

3.  Pet i t ioner  was a t ravel inq sa lesman for  the f i rm of

Georges Br iard,  Inc.  He was compensated fox the sa les he made

on a commiss ion basis .  His  pr inc ipa l  d id  not  wi thhold any payro l l

taxes,  nor  d id  i t  re imburse h im for  the se l l ing expenses he incurred.

4 .  Georges  B r ia rd ,  f nc .  res t r i c ted  the  pe t i t i one r ' s  sa les

terr i tory  and requi red that  he f i le  a  weekly  repor t .  I t  d id  not

exerc ise any contro l  over  h is  sa les endeavors,  nor  d id  i t  contro l

or  regulate the manner  in  which pet i t ioner  at tempted to  so l ic i t

bus iness .

5.  Georges Br iard,  Inc.  requi red the pet i t ioner  to  pursue

col lect ions and customer 's  compla ints ,  as wel l  as at tend i ts



3 -

showroom at  cer ta in  t imes.  He was a lso requi red to  at tend,

organLze and pay for  exhib i ts  a t  t rade shows conducted wi th in

h i s  sa les  te r r i t o ry .

6.  Pet i t ioner  was permi t ted to  se l l  a  noncompet ing l ine

of  merchandise for  the f i rm of  Cobel l ,  Inc.  Pet i t ioner  conceded

that  the income der ived f rom his  se l l inq act iv i t ies fox Cobel l ,

Inc.  was subject  to  unincorporated business tax.

7.  The f i rms that  pet i t ioner  represented d id

the t ime or effort which he expended in conducting

ac t i v i t i e s .

not

h i s

contro l

sa les

CONCLUSTONS OF LAW

A. fhat  suf f ic ient  d i rect ion and contro l  was not  exerc ised

ove r  the  ac t i v i t i es  o f  t he  pe t i t i one r  by  Georges  B r ia rd ,  I nc .

to  resul t  in  an employee-employer  re la t ionship,  in  accordance

wi th the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B.  That  the act iv i t ies of  pet i t ioner ,  Norman Marner ,  dur ing

the years 1969 and L97O const i tu ted the carry ing on of  an unin-

corporated business.  Therefore,  the income der ived f rom his

se l l i ng  ac t i v i t i es  fo r  Georges  B r ia rd ,  I nc .  and  Cobe l l ,  I nc .  was

subject  to  unincorporated business tax in  accordance wi th  the

meaning and in tent  o f  sect ion 701 of  the Tax Law.
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C.  fhat  the pet i t ion of  Norman Marner  is  denied and the

Not ice of  Def ic iency issued on November 26,  L973 in  the sum of

$2 ,657 .94  i s  sus ta ined ,  t oge the r  w i th  such  add i t i ona l  i n te res t

as may be lawfu11y owing.

DATED: Albany, New York

February 14, 7978

STATE TAX COMMISSION

NUrur*, lCr...'nnu,
COMMISS IONER

COMMISS IONER

PRESTDENT


