
srATE cir urw vom
STATE TAX COI'MISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JERRY W. MC DANIEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  (x )  23 of the
Tax Law for the Year(s) w>sexirod(:s*

1969 & 1970

Sta te  o f  New York
County of Albany

John Huhn

xhe is an employee of

age, and that on the

Notice of Decision

AFFIDAVIT OF },IAILING

rhe Deparrmenr' . :" ; : : " :" :  
" : ;""" :" ,""" : : ' ; ' ; " , : : ' : ,

13 day of October ,  1978, the served the within

by (cert i f ied) mai l  upon Jerry W. McDaniel

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  \d rapper  addressed

CrmoeE*xloaixs)€61

by enc los ing  a  L rue  copy  thereo f  in  a

as fol lows: Jerry W. McDanie]
20 Brookside Drive
Greenwich, Connecticut 06830

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (refmgo(DF;kjrve(

>og1xtbe|  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

last known address of the :(regr*Se66e*g1*poOfxf&g) petit ioner.

Sworn

13

co

d a y

before  me th is

of October ,  L978,

rA-3 (2/76)



.STATE.OF 
NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JERRY W. MC DANIEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le ( I r )  23 of  the
Tax Law for the Year(s):oociteod:od:(s0

1969  &  1970

Sta te  o f  New York
County of Albany

John Huhn

:cshe is  an employee of

age,  and that  on the

Not ice of  Decis ion
CPA

( representa t ive

by  enc los ing  a  L rue  copy  thereo f

as fol lows: Harry Zimmerman
41 Union Square West
New York, Ny 10003

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  SLates  Pos ta l  Serv ice  w iLh in  the  Sta te  o f  New york .

That deponent furrher says that the said addressee is the (XeDoao*ltk$dJm

x0*xkt)  pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the 6An11geeemt*gir4pxgft>fftg) petitioner.

AFFIDAVIT OF MAILING

rhe Deparrmenr'":";::";.1,:. ;",":", 
"."::'i";:"::":,

13 day of October ,  1978, f ihe served the within

by (cert i f ied) mai l  upon Harry Zimmerman,

o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

Sworn

13

t o

d a y

be fo re  me  th i s

o f  Oc tobe r  ,  I 9T&

rA-  3 (217 6)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

oetiiber 13, 19?8
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

il;rry W, Ilsllmlal.
20 Ftioohnlda Dri.po
Oreanvl,qh, ConneEt!.aut 06830

Dear Mr. llcDaniel.l

Please take notice of the DaCld,on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section($ 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthg
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

'  Sincerely,

fios$th Ghyrywrty
&Url,ng e.mtatr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

fn  the  Mat te r  o f  the  Pet i t ion

o f

JERRY W. MC DANIEL

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Years  1969  and  L97O.

DECIS ION

P e t i t i o n e r ,  J e r r y  W .  M c D a n i e l ,  2 0  B r o o k s i d e  D r i v e ,  G r e e n w i c h ,

Connec t i cu t  06830 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on  o f  a

def ic iency or  for  re fund of  un incorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1969 and L97O ( l ' i le  No.

L27LB)  .

A smal l  c la ims hear ing was held before Harry  Huebsch,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  TVo Wor ld

T rade  Cen te r ,  New York ,  New York  on  Sep tember  27 ,  L977 ,a t  9 :15  A .M.

\
Petit ioner appeared by Harry Zimmerman, CPA. The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Ese .  ( l , ou i s  Sen f t ,  Ese . ,  o f  counse l ) .

ISSUE

Whethe r  pe t i t i one r ' s  ac t i v i t i es  as  an  i l l us t ra to r  du r ing  the

years 1969 and L97O const i tu ted the carry ing on of  an unincorporated

bus iness .
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FINDINGS OF FACT

1.  Pet i t ioner ,  Jerry  W. McDanie l ,  f i led New York State

personal  income tax returns for  L969 and L97O. He d id not  f i le

unincorporated business tax returns for  sa id years.

2.  The Income Tax Bureau contended that  pet i t ioner 's  income

from his  act iv i t ies as a des igner  dur ing the years 1969 and L97O

was subject  to  unincorporated business tax.  I t  issued a Statement

o f  Aud i t  Changes  da ted  Augus t  2 l - ,  L973 ,  wh ich  a l so  i nc luded  Federa l

aud i t  changes  fo r  L969 .  Acco rd ing l y ,  i t  i ssued  a  No t i ce  o f  De f i -

c iency September 30,  L974 for  1969 and L97O in the amount  of  $87f .45

in unincorporated business and personal  income tax,  p lus $345.72

in  pena l t y  and  $195 .25  i n  i n t e res t ,  f o r  a  t o ta l  due  o f  $L ,4L2 .42 .

Pet i t ioner  d id  not  contest  the personal  income tax due.  He had

previously paid the amount shown due for personal income tax (pIus

interest )  on March 28,  L974;  therefore,  the personal  income tax

ad jus tmen t  i s  no t  a t  i ssue .

3.  Pet i t ioner  received a Bachelor  o f  F ine Ar ts  degree in

L957.  Dur ing 1969 and 1970 he created paint ings and sketches which

were used to embel l ish s tor ies and ar t ic les in  magazines and per iod-

ica ls .  His  work d id not  involve adver t is incr  or  o ther  commerc ia l

ma t te r .  Pe t i t i one r ' s  i l l us t ra t i ons  were  used  to  make  s to r i es

v isual ly  in terest ing and for  o ther  esthet ic  purposes.



4.  More than B0

der ived f rom serv ices

not a material income

3-

pe rcen t  o f  pe t i t i one r ' s  g ross

per formed as an i l lust rator .

producing factor .

CONCLUSIONS OF LAW

rncome was

Capital was

A .  Tha t  pe t i t i one r ,  Je r r y  W.  McDan ie l ' s  ac t i v i t i es  du r ing

1969 and I97O const i tu ted the pract ice of  a  profess ion exempt

from the imposit ion of unincorporated business tax in accordance

wi th the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

B.  That  the pet i t ion of  Jerry  W. McDanie l  is  granted and

the balance of  the Not ice of  Def ic iencv at t r ibutable to  unincor-

po ra ted  bus iness  tax  i s  cance l l ed .

DATED: Albany, New York
October  13 ,  I978

STATE TAX COMMISSION

PRES IDENT

L*CG l(*,.**:,
COMMISS IONER

COMMISS IONER


