
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LAURENCE LUSTIG

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  (x )  23 of  the

AFFIDAVIT OF MAILING

Tax Law for the Year(s) o.o<*!axlig&(ff)
L966 th rough L97L.

Sta te  o f  New York
County of A1bany

John Huhn ,  be ing duly sworn,  deposes and says that

$ne is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and tha t  on  the3 ls t  day  o f  March ,  19 '78 ,  Ddre  served the  w i th in

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  upon Laurence Lust ig

(!€$trl5xafi{r6xtr0€<:0*) che petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Laurence Lus t ig
1O Hendrick South
Irvington-on-Hudson, New York 10533

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that, the said addressee is the $xpoesrxffiihd:cx

sft#F) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the (reXxesaxm<h)exc6<>tftx) petitioner.

Sworn

3  l s t

t o

d a y

be fo re  me  th i s

o f  March  ,  I 97g

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

l{rr$fir 31, 1978

t{tr. Iiuurollcc Lruttlg
10 Handrldr $outh
Irvington-on-Huditotrlr [e!, yorh 105t3

Drrar lttr. Luitlg r

Please take notice of the DECI$ION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(;)  722 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nOntlrr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely, 

_r1_

rorer,o *;,/
Haarlng stalltn.r

Ifiilim*repmm

Taxing Bureauts Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

for  Redeterminat ion of  a Def ic iency or :
for  Refund of  Unincorporated Business
Tax under Arti-cle 23 of the Tax Law :
for  the fears 1966 through 1971.  

.

Pet i t ioner ,  Laurence Lust ig ,  10 Hendr ick South,  I rv ington-on-Hudson,  New York

10533'  f i led a pet i t ion for  redeterminat ion of  a def ic iencv or  for  refund of  unin-

corporated business tax under Ar t ic le  23 of  the Tax Law for  the years 1966 through

I 9 7 L  ( F i l e  N o .  0 0 4 7 8 ) .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io,  Hear i .ng Of f icer ,  a t

the offices of the State Tax Commissi-on, Two World Trade Center, New York, New

York,  on June 28,  L977 at  1:15 P.M. The pet i t ioner  appeared pro se.  The Income

Tax  Bu reau  appea red  by  Pe te r  c ro t t y ,  Esq .  (F rank  Lev i t t ,  Ese . ,  o f  counse l ) .

ISSUE

In the Mat ter  of  the pet i t ion

o f

LAURENCE LUSTIG DECISION

by pet i t ioner  f rom his  magazi .ne

through 1971 was exempt from un-

Whether  any por t ion of

and book design act iv i t ies

incorporated business tax.

t .  Pe t i t ioner ,

tax returns for the

corporated business

the income received

dur ing the years 1966

FINDINGS OF FACT

Laurence Lust ig,  and his wife f i led

years 7966 through I97L. He did not

tax returns for said vears.

New York State income

f i le  New York State unin-
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2.  On June 25,  1973,  the Income Tax Bureau issued statements of  audi t

changes against  pet i t ioner ,  Laurence Lust ig ,  imposing unincorporated business

tax on the income he received from his activit ies as a magazine and book designer

and design consul tant  dur ing the years 1966 through i971.  Accordingly ,  the Income

Tax Bureau issued not ices of  def ic iency therefor .

3.  Pet i t ioner 's  business act iv i t ies as a magazine and book designer  and de-

s ign consul tant  dur ing the years 1966 through 1971,  consisted of  the preparat ion

of art work for books and magazines of a design and layout or i l lustration nature.

In the course of his work, he was given books and magazines to read. He then made

sketches and render ings for  the edi tors to show how the mater ia l  could best  be pre-

sented in  pr in ted form, consider ing i l lust rat ive and graphic t reatment .  In  some

cases,  he was commissioned to carry out  the i l lust rat ion or  design.  He d id not  do

any work for the advertising of corunercial products in books or magazines.

4.  Pet i t ioner  received a B.S.  degree wi th a major  in  communicat ions f rom

the Col lege of  Ar ts  and Sciences of  New York Univers i ty .  He completed three years

of  postgraduate work at  Prat t  Inst i tu te as a fu l l - t ime student  in  the ar t  school '

Whi le there,  he was t ra ined in drawing,  paint ing,  le t ter ing,  composi t ion,  layout

and i l tust rat ion.  He a lso at tended c lasses at  the Ar t  Students League'  the Brook-

lyn Muser:m Art School and the Phoenix Art Institute. He has received awards from

professional  societ ies,  t rade associat ions and magazines for  h is  edi tor ia l  and

graphic design of magazines and books. LIe was a member and participated in the

act iv i t ies of  var ious professional  societ ies.  He has wr i t ten ar t ic les on design

and has lectured on rnagazine design before various groups. He has also taught in

the evening school  of  Prat t  Inst i tu te.
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5.  Pet i t ioner ,  Laurence Lust ig ,  mainta ined that  par t  of  h is  income is

specifi-cally exempt from the irnposition of unincorporated business tax in accord-

ance wj-th a State Tax Comrnission ruling dated February 25, 1959 relating to

ar t is ts ,  and that ,  only  the balance of  h is  income is  subject  to  unincorporated

business tax.

6.  Pet i t ioner  submit ted a schedule of  h is  sources of  income dur ing the years

1966 through 1971.  0n said schedule,  fees speci f ica l ly  b i l led for  drawings,

i l lust rat ions,  covers,  and other  ar t  work (not  for  adver t is ing purposes)  amounted

r o  $ 4 , 3 8 5 . 0 0 ,  $ 1 , 6 7 9 . 0 0 ,  $ 1 , 5 1 0 . 0 0 ,  $ 1 , 4 7 5 . 0 0 ,  $ L , 2 3 5 . 0 0  a n d  $ I , 7 5 6 . 0 0 ,  r e s p e c t i v e l y ,

for  the years 1966 through 1971.  The remainder of  the pet i t ioner 's  j -ncome dur ing

said years was received in the form of monthly retainers from vatious book and

magazine c l ients.

7. Petit ioner maintained that approximately seventy percent of the monthly

reta iners consisted of  exempt ar t  work,  design,  i l lust rat i -ons,  drawings and

wr i t ing,  not  used for  the adver t is ing of  commercia l  products.  The balance was

for art consultation, discussion, art recornrnendations, and assignment of work

to others.  However,  the pet i t ioner  has stated that  th is  was only h is  est imat ion

and was not  based upon separate b i l l ing records.

B.  Dur ing the years in  quest ion,  pet i t ioner 's  income was der ived sole ly  f rom

personal services rendered by him. Capi-tal was not a material income producing

fac to r .

CONCLUSIONS OF LAW

A. That  the fees speci f ica l ly  b i l led for  magazine car toons,  i l lust rat ions

for books and magazines, covers, drawings and other art work (not used for adver-

t i s i n g  p u r p o s e s )  i n  t h e  s u m s  o f  $ 4 , 3 8 5 . 0 0 ,  $ 1 , 6 7 9 . 0 0 ,  $ 1 , 5 1 0 . 0 0 '  $ 1 , 4 7 5 . 0 0 '

$1,235.00 and $1,756.00,  respect ive ly ,  for  the years 1966 through 1971'  const i -

tuted income from the practice of a profession exempt from the imposition of
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unincorporated business tax in  accordance wi th the meaning and intent  of  sect ion

703 (c )  o f  t he  Tax  Law.

B'  That  pet i t ioner ,  Laurence Lust ig ,  has not  susta ined the burden of  proof

required to show that the income he received in the form of retainers from his

magazi -ne and book design and ar t  work act iv iL ies was segregated and id.ent i f iab le

f rom the income he received in connect ion wi th adver t is ing act iv i t ies.  There-

fore, the combined income he received from retainers (other than the income

referred to in  conclus ion of  Law "A")  is  subject  to  unincorporated business tax

wi th in the meaning and intent  of  20 I {YCRR 203.11(b)  (4)  and i rs  predecessor  20

N Y C R R  2 8 1 . 4 ( f ) .

C '  That  the pet i t ion of  Laurence Lust ig  is  granted to the extent  ind icated in

Conclus ion of  Law "Ar"  above;  that  the Income Tax Bureau is  hereby d i rected to

accordingly  urodi fy  the not ices of  def ic iency issued June 25,  L973 that  except

as so granted,  the pet i t ion is  in  a l l  o ther  repor ts  denied.  The not ices of  de-

f ic iency,  as modi f ied,  are susta j -ned,  together  wi th such interest  as may be lawful1v

owing.

DATED: Albany, New york

M a r c h  3 1 ,  L 9 7 B

COMMISSIONER


