
STATE OF NEIAI YORK
. STATET .TAX COMMISS rON

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

FABIAII LINDEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  (x )  23 of  the
Tax Law for the Year(s) oo<Xxxiod(x)
1968 throucrh L97L-

Sta te  o f  New York
County of A1bany

John Huhn ,  be ing  du ly  sworn ,  deposes  and says  tha t

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  5 th  day  o f  Ap r i l  ,  L978 ,  xhe  se rved  the  w iLh in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Fab ian  L inden

(1{epnsxeffrrexS!€ouE) the petitioner in the within proceeding,

by  ene los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Fab ian  L inden
L235 Park Avenue, Apt.  I lC
New York, New York 10028

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed r^ r rapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (*grceexExm?a

qf t>t5x)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the {l:epxeoa*xtci*aexxf<>A*x) petit ioner.

AFFIDAVIT OF IVIAILING

Sworn

5rh

t o

d a y

be fo re  me  th i s

o f  Ap r i l  ,  L97g

rA -3  (2 /76 )



STATR, OF NEW YORK
".STATE .TAX COMMISS ION

In  the  Ma t te r  o f  t he  Pe t i t i on

O I

FABIA}il LINDEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  $ )  23 of  the
Tax Law for the Year(s) sm<*xxio$(x)
1968 throush L97L.

Sta te  o f  New York
County of  AlbanV

John Huhn ,  being duly sworn,  deposes and says Ehat

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that .  on theSth day of  Apr i l  ,  L978,  rhe served the r t r i th in

No t i ce  o f  Dec i s i on  by  ( ce r t i f i ed )  ma i l  upon  S imon  J .  Hause r

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

a s  f o l l o w s :  S i m o n  J .  H a u s e r ,  E s e .

4L East  57th Street
New York, New York IOO22

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t . i t , ioner  here in  and tha t  the  address  ser  fo r th  on  sa id  wrapper  i s  fhe

las t  knor^ rn  address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

i n a

o f

Sworn

5rh

t o  be fo re  me  th i s

day o-f  Apri l

rA-  3 (2 /7  6)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

. Aprt1 S, 1t?8

Mr. Fabf.nn LLnden
1?35 Fnrk Avstur. lpt. llc
g.w yofk, s&r aorh looa8

P6$r &tr" l.tudeor

please take notice of the DmtSItr
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section$) 

-72? 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { shthl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

JoeoSrb Ctqrrftwaty
Ecarlrry SfianLncr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of  the Pet i t ion

o f

FABIAN LINDEN

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years  1968  th rough  L97L .

DECISION

Pet i t ioner ,  Fabian L inden,  res id ing at  L235 Park Avenue,

Ap t .  l l c ,  New York ,  New York  10028 ,  f i l ed  a  pe t i t i on  fo r  rede te r -

minat ion of  a  def ic iency or  for  re fund of  un incorporated business

tax under Art icle 23 of the Tax Law for the years 1968 through

LglL (F i le  No.  LL496) .

A smal l  c la ims hear ing was held before Joseph Chyryvaty,

Hear ing Of f icer ,  &t  the of f ices of  the State Tax Conmiss ion,  Two

Wor ld Trade Center ,  New York,  New York,  or  l {areh 29,  L977 at  10:45 A.M.

Pet i t ioner  appeared pro se and by Simon J.  Hauser ,  Esq.  The Income

Tax Bureau appeared by Peter  Crot ty ,  Ese.  (Andrew Haber ,  EsQ.,

o f  counse l ) .

ISSIIES

I .  Whether pet i t ioner 's act iv iEies as an economist  dur ing the

years 1968 through L97L const i tuted the pract ice of  a profession,

exempt from the imposition of unincorporated business tax.



I I .  h ihether pet i t ioner

f i le unincorporated business

L97 I .

-2

reasonable cause for

returns for the Years

had

tax

fa i l ing to

1968 through

FINDINGS OF FACT

1.  Pet i t ioner ,  Fabian L inden,  and h is  wi fe  t imely  f i led New

York State income tax resident returns for the years 1968 through

L97L.  He d id not  f i le  New York State unincorporated business tax

returns for  sa id years.

2.  On November 24,  L975,  the Income Tax Bureau issued not ices

o f  de f i c i ency  aga ins t  pec i t i one r  i n  t he  sum o f  $699 .31  fo r  t he  yea rs

Lg68  andL969  and  $1 ,058 .15  fo r  t he  yea rs  1970  and  I97L ,  upon  the

grounds that  pet i t ioner 's  act iv i t ies d id  not  const i tu te the pract ice

of  a  profess ion exempt  f rom the imposi t ion of  un incorPorated business

tax.  The aforesaid amounts a lso inc luded penal t ies imposed under

sec r ion  685 (a )  o f  t he  Tax  Law fo r  t he  yea r  1968 ,  sec t i ons  685 (a ) (1 )

and 685(a)  (2)  o f  the Tax Law for  the years L969 through L97I  and

sect ion 685 (c)  o f  the Tax Law for  the year  L97L.

3.  Dur ing the years in  quest ion,  pet i t ioner ,  Fabian L inden,

was an economist and demographer. He was considered to be a recognLzed

author i ty  in  h is  f ie ld ,  namely,  the s tudy of  consumer at t i tudes.  In

the practice of his occupation, he anaLyzed trends in the consumer

secLor  of  soc ia l  and economic d imensions,  wrote ar t ic les and compi led

repor ts  set t ing for th  these f ind ings.

4.  Pet i t ioner ,  Fabian L inden,  received a Bachelor  o f  Ar ts  degree

from New York University in L939 and a Master's degree in Economics

from Harvard Universitv in 1941.
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5 .  Dur ing  the  yea rs  1958  th rough  L97L ,  pe t i t i one r ' s  i ncome as

an economist  was der ived so le ly  f rom personal  serv ices rendered by

h im.  Cap i ta l  was  no t  a  ma te r ia l  i ncome p roduc ing  fac to r .

6 .  Pet i t ioner  contended that  the income received f rom his

ac t i v i t i es  (wh ich  i nc luded  wr i t t en  repo r t s  on  soc ia l  and  demograph ic

t rends)  was earned by h is  exerc ise of  knowledge of  an advanced type

in  the  f i e ld  o f  economics ,  ga ined  by  a  p ro longed  cou rse  o f  spec ia l i zed

ins t ruc t i on  and  s tudv .

7 .  Pe t i t i one r  con tended  tha t  he  p repa red  h i s  own  re tu rns  w i thou t

the ass is tance of  an accountant  or  a t torney-  However ,  the New York

state combined income tax returns for  the vear  L969 conta ined the

s igna tu re  o f  a  Cer t i f i ed  Pub l i c  Accoun tan t  and  the  1970  and  I97L

returns ind icated that  the preparer  was Alan G.  Harrow,  CPA.

coNcLUSroNS OF l,AW

A.  Tha t  t he  ac t i v i t i e s  o f  pe t i t i one r ,  Fab ian  L i nden ,  ds  an

economis t  du r ing  the  yea rs  1968  th rough  L97 I ,  a l t hough  requ i r i ng

spec ia l  know ledge  and  exper ience ,  d id  no t  cons t i t u te  the  p rac t i ce  o f

a profess ion exempt  f rom the imposi t ion of  un incorporated business tax

in  acco rdance  w i th  the  mean ing  and  i n ten t  o f  sec t i on  703  ( c )  o f  t he

Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r  du r ing  the  yea rs

1968 through L971-  const i tu ted the carry ing on of  an unincorporated

business,  and that  the income der ived theref rom was subject  to  unincor-
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po ra ted  bus iness  tax  i n  acco rdance  w i th  the  mean ing  and  i n ten t  o f

sec t i on  7O3  o f  t he  Tax  Law.

c .  Tha t  t he  pe t i t i one r  has  no t  shown  tha t  h i s  f a i l u re  to  f i l e

unincorporated business tax returns and to  pay the unincorporated

bus iness  tax  due  fo r  t he  vea rs  i n  ques t i on  was  due  to  reasonab le

cause .  The re fo re ,  t he  pena l t i es  imposed  pu rsuan t  t o  sec t i on  685  (a )

o f  t he  Tax  Law fo r  t he  yea r  1968  and  sec t i ons  685  (a )  ( I )  and  685 (a )  (2 )

of  the Tax Law for  the years L969 through L97L are susta ined.

D .  T h a t  t h e  p e t i t i o n  o f  F a b i a n  L i n d e n  i s  d e n i e d  a n d  t h e

n o t i c e s  o f  d e f i c i e n c y  i s s u e d  N o v e m b e r  2 4 ,  L 9 7 5  a r e  s u s t a i n e d ,  t o g e t h e r

w i t h  s u c h  a d d i t i o n a l  i n t e r e s t  a s  m a y  b e  l a w f u l l y  o w i n g .

DATED: Albany, New York
Ap r i l  5 ,  L97B

COMMI IONER

c<-
COMMTSSIONER


