
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

ALBERT LIBMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le  6>  Z l

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)XilXX!(diltaff$X
p6?,  1$8.  1959 ar ,d 19?o.

Sta te  o f  New York
County of Albany

John Huhn

Fhe is  an employee of  the

age,  and that  on t ,he 14th

Not ice of  Decis ion

fxruxewxx{xtxsxHfX

enclosing a true copy thereof in a

fol lows: Albert  Libman
3467 Bertha Drive
Baldwin, New York 11510

, being duly sworn, deposes and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day of February ,  L97B ,  Xhe served the within

by (cert i f ied) mai l  upon Albert  Libmaa

the pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressedb y

a s

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e 6 W f i r u x

]Of f i rcO@0 pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

last  known address of  the @)f f t rd9 pet i t ioner .

Sworn to before me th is

14th day of  February ,  Ig?8.
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t , i t i on

o f

ALBERT LIBMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le  (g )  Z t

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)Xdt)gef{ililil9x
P67, 1968, 1969 arrd. 1970.

Sta te  o f  New York
County of Albany

b y

a s

John Huhn ,  being duly sworn, deposes and says that

i lne is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the ' l4t tr  day ofFebruary ,  1978, 30re served the within

Notice of Decisi .on by (cert i f ied) mai l  uponEdward M. Kaplan &
StanleY Rogoui-n, Esqs.

(representat. ive of)  the pet i t ioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  wrapper  addressed
Edward M. Kaplan & Stanley Rogouin' Esqs.

fo l lows:  10  X.  4Oth  St ree t
New York, New York 10OO7

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  sec  fo r th  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14tl'r

E O

d a

be fo re  me  th i s

of February

rA -3  (2 /76 )

,  LTTB



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Irbnrrt thf $ry0

iltort td,M
tl$? firthr Hrr
nd,{r{nr tm lort l"ltfO

Srm fiIrr

Please take notice of the $rdflcA
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  revierv at the administrat ive
level. Pursuant to section($ ?ae of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within e h8tb
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

,Jwl ,._,/ ' \,{.'_7 (-?i1:4(K^ek
rnilu8 nr|tnm

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COM}4TSSTON

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f
:

ALBERT LIBMAN

f o r  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y  o r
fo r  Refund o f  Un incorpora ted  Bus iness  :
T a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r
t h e  Y e a r s  1 9 6 7 ,  1 9 6 8 ,  1 9 6 9  a n d  L 9 7 O .  :

DECISION

Pet i t i one r ,  A1ber t  L ibman ,  3467  Ber tha  Dr i ve ,  Ba ldw in ,

New York  11510 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on  o f  a  de f i c i ency

o r  f o r  re fund  o f  un inco rpo ra ted  bus iness  tax  under  A r t i c l e  23  o f  t he

Tax  Law  fo r . t he  yea rs  L967 ,  1968 ,  1969  and  L97O ( f i l e  No .  13860 ) .

O n  , J u n e  2 3 ,  L 9 7 7 ,  h e  a d v i s e d  t h e  S t a t e  T a x  C o m m i s s i o n ,  i n

w r i t i n g ,  t h a t  h e  d e s i r e d  t o  w a i v e  a  s m a l l  c l a i m s  h e a r i n g  a n d  t o

submi t  the  case to  the  Sta te  Tax  commiss ion  upon the  en t i re  record

c o n t a i n e d  i n  t h e  f i l e .  A f t e r  d u e  c o n s i d e r a t i o n  o f  s a i d  r e c o r d ,  t h e

C o m m i s s i o n  r e n d e r s  t h e  f o l l o w i n g  d e c i s i o n .

ISSUES

I .  Whe the r  t he  se l l i ng  ac t i v i t i e s  o f  pe t i t i one r  du r i ng  t he

years  1957 ,  1968 ,  L969  and  L97O cons t i t u ted  the  ca r ry ing  on  o f  an

unincorporated business .
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I I .  I f  pe t i t i one r  was  engaged  in  an  un inco rpo ra ted  bus iness ,

whether  a deduct ion for  char i tab le contr ibut ions was a l lowable in

the  yea rs  a t  i ssue  fo r  un inco rpo ra ted  bus iness  tax  pu rposes .

f f I .  f f  pe t i t i one r  was  engaged  in  an  un inco rpo ra ted  bus iness ,

whether  h is  fa i lure to  f i le  un incorporated business tax returns was

due  to  reasonab le  cause .

FIIIDINGS OF FACT

1.  Pe t i t Loner ,  A lbe r t  L ibman ,  f i l ed  New York  S ta te  pe rsona l

income tax returns for  the years 1967 through 1970,  in  which he

ind i ca ted  h i s  occupa t ion  to  be  tha t  o f  a  manu fac tu re r ' s  rep re -

sentat ive;  therefore,  he repor ted the ineome der ived f rom th is

ac t i v i t y  as  bus iness  i ncome.  I I e  d id  no t  f i l e  un inco rpo ra ted  bus iness

tax  re tu rns  fo r  sa id  vea rs .

2.  The Income Tax Bureau contended that  pet i t ioner  was engaged

in the carry ing on of  an unincorporated business and that  the income

der ived theref rom was subiect  to  unincorporated business tax.

Acco rd ing l y ,  t he  Bureau  i ssued  a  No t i ce  o f  De f i c i ency  aga ins t  h im

on  Februa ry  26 ,  3 -973  fo r  t he  yea rs  L967 ,  1968 ,  1969  and  L97O.  Sa ic

No t i ce  amoun ted  to  $3 ,009 .88  i n  un inco rpo ra ted  bus iness  tax ,  p lus

$946 .32  i n  pena l t y  and  $563 .35  i n te res t ,  f o r  a  t o ta l  due  o f  $4 ,519 .55 .
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3 .  Pe t i t i one r ' s  i ncome  f r om h i s  se l l i ng  ac t i v i t i e s  was

der i ved  f rom the  fo l l ow ing  p r i nc ipa l s :

L967 1968 l - 9 6 9

Haruck ,  I nc .
Seymour Mann
S.  A lexander  &  Son
Jack  R ich te r  &  Co .
Harry  Risp ler
Ci rc le  Impor ts
In te rna t i ona l  Ch ina
Gu i l d  C res t

$11 ,539 .83
B  ,468  .O7

852 .64
304 .39
190 .80

96 .83
0
0

$  22s .00
L9 ,444 .34

183 .40
IO7 .40
488 .50

-0

L7  , 576 .AO
-0

$  -0

13 ,  B  55  . 46
0

-0
-0

0
L7  , 458  .O I

-0

J . 9 7 0

$  -0

28 ,667  . 40
0
0

-o
- 0

16 ,  164 .BB
477 .27

4 .  Pe t i t i one r  was  a  manu fac tu re r ' s  rep resen ta t i ve ,  se l l i ng

g i f twa re  and  ch ina  on  a  commiss ion  bas i s .  He  ma in ta ined  an  o f f i ce

in h is  home.  He was not  re imbursed by h is  pr inc ipa ls  for  the

expenses he incurred,  but  ra ther  deducted these expenses on Federa l

Schedu le  "C" .  He  was  no t  p reven ted  f rom ca r ry ing  add i t i ona l  non -

compe t ing  l i nes  o f  merchand ise  fo r  o the r  p r i nc ipa l s .  The re  was  no

d iv i s ion  o f  pe t i t i one r ' s  t ime  be tween  h i s  p r i nc ipa l s ,  no r  d id  they

wi thhold any taxes or  o ther  payro l l  deduct ions f rom his  compensat ion.

In  L97O pe t i t i one r  h i red  a  sa les  rep resen ta t i ve  to  whom he  pa id

commiss ions  i n  t he  amoun t  o f  $10 ,260 .00 .  No  con t ro l  was  exe rc i sed

by  pe t i t i one r ' s  p r i nc i pa l s  ove r  h i s  day - t o -day  se l l i ng  ac t i v i t i e s ,

o the r  t han  to  ass ign  h im  h i s  t e r r i t o ry  and  to  app rove  h i s  sa les '

o rde rs  and  p r i ces .

5 .  Pe t i t i one r  had  cha r i t ab le  con t r i bu t i ons  fo r  un inco rpo ra ted

bus iness  t ax  pu rposes  o f  $730 .00  f o r  L967 ,  $1 ,437 .OO fo r  1968 ,

S938 .50  f o r  1969  and  $1 ,044 .00  f o r  L97O.
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6 .  Pe t i t i one r  con tended  tha t  he  d id  no t  f i l e  un inco rpo ra ted

business tax returns for  the years 1-967 through L97O, because he

re l i ed  on  h i s  own  in te rp re ta t i on  o f  t he  1968  ins t ruc t i ons  fo r

Form lT-2A2 (New York State Unincorporated Business Tax Return) .

CONCLUSIONS OF I,AW

A .  T h a t  t h e  s e l l i n g  a c t i v i t i e s  o f  p e t i t i o n e r ,  A 1 b e r t  L i b m a n ,

d u r i n g  t h e  y e a r s  1 9 6 7 ,  1 9 6 8 ,  1 9 6 9  a n d  I 9 7 O  c o n s t i t u t e d  t h e  c a r r y i n g

o n  o f  a n  u n i n c o r p o r a t e d  b u s i n e s s  w i t h i n  t h e  m e a n i n g  a n d  i n t e n t  o f

sec t ion  703 o f  the  Tax  Law,  and tha t  the  income der ived  there f rom

w a s  s u b j e c t  t o  u n i n c o r p o r a t e d  b u s i n e s s  t a x .

B. That  the amounts for  char i tab le contr ibut ions a l lowable

as  deduc t i ons  fo r  un inco rpo ra ted  bus iness  tax  pu rposes  were  $730 .00

fo r  1967 ,  $1 ,437 .OO fo r  1968 ,  $938 .50  f o r  L969  and  $1 ,044 .00  f o r

L97O.  A l l ow ino  sa id  deduc t i ons  reduces  the  un inco rpo ra ted  tax  due

to  $26L .97  f o r  1967 ,  $1 ,001 .14  f o r  1968 ,  $723 .15  f o r  1969  and

$823 .01  f o r  I 97O.

C .  Tha t  pe t i t i one r ' s  f a i l u re  to  f i l e  un inco rpo ra ted  bus iness

tax returns for  the vears at  issue was not  due to  reasonable cause

w i th in  the  mean inq  and  i n ten t  o f  sec t i on  685  o f  t he  Tax  Law.  The re -

fo re ,  pena l t i es  were  p rope r l y  imposed  under  sec t i on  685  (a )  o f  t he

Tax  Law  fo r  1967  and  1968  and  sec t i ons  685 (a )  ( 1 )  and  685 (a )  ( 2 )  o f  t he

Tax Law for  L969 and 1970.
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D. That  the pet i t ion of  A1ber t  L ibman is  sranted to  the

ex ten t  o f  a l l ow ing  deduc t i ons  fo r  cha r i t ab le  con t r i bu t i ons  as  shown

in Conclus ion of  Law "B" ;  that  the Income Tax Bureau is  hereby

d i rec ted  to  acco rd ing l y  mod i f y  t he  No t i ce  o f  De f i c i ency  i ssued

Februa ry  26 ,  L973  and  tha t  as  mod i f i ed ,  t he  un inco rpo ra ted  bus iness

tax  sha l l  be  due ,  t oge the r  w i th  such  add i t i ona l  i n te res t  and  pena l t y

as may be lawfu l ly  owing;  therefore,  except  as so granted,  the

pe t i t i on  i s  i n  a l l  o t he r  r espec t s  den ied .

DATED: A1bany, New York STATE TAX COMMISSION

February 14, L978

PRESIDEI{IT

br-V;r l(*-^^--
COMMISSIONER

COMMTSSIONER

Z


