
STATE OF NEW YORK
STATE.TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

PAUL R. KRETSCHMER

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of Unincorporated Business
Taxes under Art ic le G) 23
Tax Lawtfor the Year(s) sndcried@

- ^ a A  IL967 throueh L97O.

State of New York
County of Albany

nhe is an employee of the

age, and that on the 2oth

Not ice  o f  Dec is ion

@

a t rue copy thereof  in  a

AFFIDAVIT OF MAILING

of the

by (certified) mail upon Paul It. Kretschmer

the pet i t ioner Ln the withln proceeding,

securely sealed postpaid wraPper addressed

John Huhn , being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of September ,  Lg ?8, the served the within

by enclos ing

as  fo l l ows : Pau]- R. Kretschmer
Bo Post Crossing
Southhampton, New York 11968

and by deposlt ing same enclosed in a postpaid properly addressed r i l rapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

T l r a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s g e e 1 s t h e @ a o f u c

eSr*M pet i t loner herein and that the address set forth on said r traPPer ls the

last kno'm address of the M pet l t loner.

Sworn to before me this

2oth day of September ,  L9 78

, 1 ' s

-. .  
t '  

.  . /  
"". i" .  -

tL-3 (2176)



STATE PF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PAUL R. KRETSCHMER

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic le(u) 23

AFTIDAVIT OF MAILING

of the
Tax Law,for the Year(s) owOemoOc@cloc
rg67 throueh 1o70.

SLate of New York
County of A1bany

John Huhn , being duly sworn, depoees and says that

rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2oth day of September, 19 78, xne served the withln

Notice of Decision by (cert i f ied) mai l  upon Albert  Kalter

(representat ive of)  the pet l t ioner tn the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Albert  Kalter
2 2 5  R n n a d r ^ r q r r

il; ;;;;"ill* vo"rn Loool

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper in a

(post of f ice or off ictal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addreasee is the (representat ive

of the) pet i t ioner herein and that the address set forth on sald wrapPer is the

last known address of the (representat ive of the) pet l t loner,

Sworn to before me this

2Oth day of September

rA-3 (2176)

,  197B



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Septcrabcr aO, 1978

Paul R. l(retsahrur
8O Foet Sroae{qg
Soutl&aqlton, l{er* Xork LL968

Dear !{rr lketschnorr

Please take notice of the Declslon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(Q ?2e of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 noaths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 72227. Said inquir ies wi l l  be
referred to the proper authority for reply.

li

t .

-, Sincerely,

. \
tloeaph Cftrryuaty
Saartng Qrdnl.nir

*:af : : :**

Petitionerts Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

O I

PAUL R. KRETSCH}MR

for Redeterminat ion of a Def j-c iency or
for Refund of Unincorporated Busj-ness
Tax under Articfe 23 of the Tax Law
f o r  J -ha  Ya rns  1Q67  t h ra r r ch  1O1OU ' / v | / I v .

P a t i f j n n a p  P a U l -  R .  K r e t S C h m e r ,

f i I e d  a  n e J : i t i o n  f o r  r e d e t e r m i n a t i o n

business tax under Article 23 of th.e

\ Tn  1<Lo "  )
t /  t / t  / .

DECISION

80 Post Crossing, Southhampton, New York 11968,

of a def ic iency or for refund of unincorporated

Tax Law for the years 1)67 tlrrouglt 1)lO (l' i l-e

A smal l  c la ims hear ing was held before Harry Huebsch,  Hear ing Of f icer ,  a t  the '

of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New York,  on

AprI I  26,  1977 at  )z1J A.M. Pet i t ioner  appeared by Alber t  Kal - ter ,  Esq.  The fncome

T o v  R r r r a o r r  e n h a e r a r l  h r r  D ^ + ^ r  r ' a - n | * . '  I ' - ^  (  A 1 . .  - ^r  ! u q .  \ n l r a a  S c h w a d r o n ,  E s q . ,  o f  c o u n s e l ) .

TSSUES

I .  Whether  pet i t ionerrs act iv i t ies as a lease and merger  broker  dur ing the

\rA.ra loAi  +hnn, .g l t  1) lO const i tu ted the carry ing on of  an unincorporated business,' t v l

and whether the income reported by him on Federal  Schedule rrCrr for said years was

subject to unincorporated business tax.

I I .  Whether the f i l ing of Federal  Schedule rrcrr  for the years 1967 throug;h 1) lO

const i tuted the f i l ing of an unincorporated business tax return within the meaning

and intent of section 722 of the Tax Law.
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FINDINES OF FACT

1 .  Pe t i t i one r ,  Pau l  R .  K re t schmer ,  f i l ed  New York  S ta te  pe rsona l  i ncome tax

resident  returns for  the years 1)67 tLt rougLt  1) lO,  on which he l is ted h is  occupat ion

^^  ^  l r 1  ̂ ^ ^^  ^ - r  meroe r  h roke r . r r  r . r h i ' l a  nannnJ - j no  l i g  i ncome as  bus iness  i ncome.  Hed D  d  r c d D c  d r r u  . - - _ r  o _ r  ,  w t l r l y  I  v p w l  L t l l 6

did not  f i le  unincorporated business tax returns for  sa id years.

2.  On May 20,  1974,  the Income Tax Bureau issued a Not ice of  Def ic iency against

naf j * jnnan h=<ad on a Statement  of  Audi t  Changes dated Apr i l  12,  1)12 whj-ch held

fho*  no f i r i nna r r s  bus iness  ac t i v i t i es  cons t i t u ted  the  ca r r y i ng  on  o f  an  un inco rpo ra ted

busi -ness and that ,  therefore,  the income der ived f rom said act iv i t ies was subject  to

unincorporated business tax.  The Statement  a lso held that  an o i l  loss c la imed j -n

1 !68  was  no t  re la ted  to  pe t i t i one r r s  bus iness  ac t i v i t i es .

t .  Pe t i t i one r  t es t i f i ed  t ha t  p r i o r  t o  1967 ,  he  was  an  emp loyee  and  sha reho lde r

of  Preferred Leasi -ng Corporat ion ( t tPreferredt t )  a  fami ly  held corporat ion the pr inc ipal

act iv i ty  of  which was arranging for  the l -ease of  equipment  and for  the sale or  merger

o f  bus inesses .  He  s ta ted r r . . .  t he  co rpo ra t i on  was  so ld  t o  a  l eas ing  company  Gn  1966 )

and the r ight  to  any other  res idual  income which the corporat ion had a r ight  to  was

^^^- i  - '^^r  +^ *^  r r  The income which was assigned to pet i t ioner  consisted of  insta l l -4 D D l 6 f f g u  U V  U l g .

ment payments of brokerage commissions payable in 1967 a:nd. 1968. These commissions

were generated by two t ransact ions made pr ior  to  the sale of  Preferred and pet i t ioner

contended that  no act ion was requi red on h is  par t  to  receive said payments.

4.  Dur ing i ts  audi t  o f  pet i t ionerrs tax returns,  the fncome Tax Bureau

requested copies of  Federal  schedules r fCrr  for  the years 1)51 t l t rou4l l  1970.  The

schedules were received by the Income Tax Bureau on November 11,  1971 and on March 6,

1972.  In addi t ion to the aforement ioned schedules cover ing h is  act iv i t ies as a

lease and merger  broker , ,  pet i t ioner  subni t ted a Schedule r fCr f  for  1968,  repor t ing a

l -oss  o f  $4o .5OB.oO f rom o11  we l l s .
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A ^ / n

2 .  rn  r yo l  pe t i t i one r  rece i ved .  i ns ta l lmen t  paymen ts  o f .  $19 ,477 .OO,  wh i ch

represented the por t ion of  income which he had reta ined the r ight  to  receive for

said year .  He a lso recelved f i156.OO from leasing equipment  which he had purchased

fo r  t h i s  n r r rnose .  On  the  Schedu le  r rC r f  submi t t ed  by  pe t i t i one r  f o r  1967 )  he

repo r ted  g ross  rece ip t s  a f  $39 ,813 .OO and  c la imed .  d .educ t i ons  f o r  dep rec ia t i on ,  sa les

bax ,  ren t  on  bus iness  p rope r t y ,  i nsu rance ,  l ega l  and  p ro fess iona l  f ees ,  t e l ephone t

dues  and  subsc r i p t i ons ,  pos tage ,  o f f i ce  supp l i es ,  en te r ta inmen t ,  s teno  se rv i ces ,

* n - r r a l  - , r + . n m n h i ' l  c  f n n d  p n d  I  ^ d m - i  n m  m i  f + a  - " h l i c a t i o n s  a n d  m i s c e l l a n e o u s  t O 1 1 s ,u a 4 v g f  t  d u u u u l v u f f s t  L v u u  4 f l u  ! v u 6 r t f 6 t  6 r r  u D t  I J u u

park ing  and loca l  t ranspor ta t ion ,  a l l  to ta l ing  $12,486.00 .

6. In 1968 pet i t ioner received the f inal  instal- lment of the brokerage commissions

he had retalned the r ight to receive in the amount of $46 J68.OO. In addit ion, he

received a brokerage fee or commission of f i52,750.00 for arranging the safe of one

corpora t ion  to  another ,  a  commiss ion  o f  $4 .4ZZ.OO for  p repar ing  leases  fo r  leas ing

companies and rental  fee of $4,27O.OO for leasing equipment which he owned. On his

Federa l  Sched.u le  i tCr r  fo r  1968,  pe t i t ioner  repor ted  gross  rece ip ts  o f  $107,B1O.OO and

c la imed deduct ions  s imi la r  to  those c la imec l  in  1967 in  the  amount  o f  $21 '271.OO.

7 .  In  1969 pe t i t ioner  rece ived $4 ,27O.OO f rom leas ing  equ ipment  wh ich  he  owned.

He also received commissions or brokerage fees of f i39 1607.00 from three accounts for

wh ich  he  wro te  leases .  Pet i t ioner  repor ted  gross  rece ip ts  o f  $47,877.OO and c la imed

bus iness  expenses  o f  $9 ,5BO.OO on Federa f  Schedu le  r rc r f  fo r  1969.

B.  In  1970 pe t i t ioner  rece ived $r ,?23.OO f rom leas ing  equ ipment  wh ich  he  owned.

I { ^  - - r - ^  - o n o i . , a r l  h r o k c r = o e  f e e s  o f  q l o  1 0 6 - 0 0  f r o m  t h r e e  a c c o u n t s  f o rt l e  a r i j u  l ' c u u r - v c u  C O m m l S S f  O n S  o f  - '  J a  v  ' v  e  ' v v r v -  - -  J

which he wrote l -eases. On Federal  Schedule r fCrt  he reported gross receipts of

f i11 ,329.OO and bus iness  expenses  o f  $Z,9 t6 .OO fo r  1970.
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q-  T)r r r ino the ner ind 196,7 +h-n ' ' ,Jh 1A7o net i t ioner  mai$ta ined an apartment
, / .  v v t L L L 6  U I L  y u f  r v u  t . / v (  ' / I v )  

. Y "

(which was not  h is  pr inc ipal  res idence) at  13 East  l l th  Street ,  New York,  New York.

He test i f ied that  th is  apar tment  was mainta ined for  personal  and business purposes

and that it contained a desk and" two telephones from which business call-s were made.

M: i l  : nd  t e l enhone  se rv i ces  we re  ma in ta ined  a t  663  I ' i f t h  Avenue ,  New York ,  New York ,

which address appeared on h is  s tat ionery.  Pet i t ioner  estabf ished no employer /

employee re lat ionship in  any of  h is  deal ings,  but  rather  conducted h is  act iv i t ies as

an  i ndenenden t  h roke r .  I n  add i t i on ,  he  made  paymen ts  t o  a  re t i - r emen t  p lan  (Keogh

Ptan)  for  the sel f -employed and computed h is  deduct ion wi th respect  thereto by

i - ^ t , , n ; - ^  ^ - l - r  ; -r ravruurrr -  o--  - , .s to.11ment  payments and other  commissions repor ted on Schedule r fCfr .

CONCLUSIONS OF I,AW

A. That  pet i t ioner  Paul  R.  Kretschmerrs act iv i t ies dur ing the years 1)61

fhnnrrch 1O7O nnnst i tu ted the carry ing on of  an unincorporated business aS a lease' / t v  v v t !

and merger  broker  wi th in the meaning and intent  of  sect ion 7O3(a)  of  the Tax Lawl

thc re fo rc .  h i s ' i ncome f rom sa id  ac t i v i t i es ,  as  we l l  as  t he  i ns ta l - lmen t  paymen tsv r v t  r r i u  !

which he received.  as a resul t  o f  the sale of  Preferred Leasing Corporat ion,  are

considered unincorporated business gross income wi th in the meaning and intent  of

- ^ -  /  \
sec t i on  7O5 \a )  o f  t he  Tax  Law.

B.  That  the r fOi l  Lossfr  repor ted by the pet i t ioner  for  1968 was not  the resul - t

^ f  - n  on* i r r - i + . ' ^ons ide red  to  be  an  un inco rpo ra ted  bus iness  w i th in  t he  nean ing  andv I  4 I r  A V U T V I U J  U

intent of  sect ion 7O3G) of the Tax Law; therefore, the income or loss frorn this

:ni i r r i l -v is nnl-  insludable in unincorporated business gross inCome.
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C. That  the f i l ing of  Federal  Schedule r rc t r  does not  const i tu te the f i l ing

^r  on r rn jnanrnn-ated business tax return wi th in the meaning and intent  of  sect ion

722 of the Tax Law.

D. That the pet i t ion of Paul R. Kretschmer i -s denied and the Not ice of

Def ic iency issued May 20, 1974 is sustained, together with such penal- t ies (pursuant

r-n <anri  nn AAE,( -)  of  the Tax Law for 1)61 and 1968 and sect ions 6By(") (1) anO 6B5G)v v l \ q

(2) of the Tax Law for 1)6) and, 1970) and interest as maybe 1awfu1ly owing.

DATED: Albany, New York

September 20, I97B

ATE TAX COMMISSION

PRESIDENT

\
l A

\\t-(,{7;r. l(no,-.--.-


