
STATE OF NEI^/ YORK
SIATE T,AX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

AFFIDAVIT OF MAILINGLEON KITTAY
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Rev_is ion of  a DeterJni*pat ion or  a Refund
of  Unincorporated BusinesS

by

A S

Taxes under  Ar r i c le tJg  23 of  the
Tax Law for che year(s)>rdIXXtfrIO@(St<

S ta te  o f  New yo rk
County of  Albany

John Huhn ,  being duly sworn, deposes and says t .hat

the is an employee of the Department of Taxat ion and Finance, over 1g years of

age,  and tha t  on  the  20  day  o f  sep tember  ,  Lg78,  r iee  served the  w i th in

not ice  o f  dec is ion  by  (cer t i f ied)  ma i l  upon Leon K i t tay

@ExooGB*ttr€<:dx the petit ioner in the within proceeding,

enc los ing  a  r rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

fo l lows:  Leon Ki t tay
3530 Henry Hudson parkway
Bronx, New York 10463

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  s ta tes  pos ta l  se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the fo€Exreeofxkftag<

af t*Ex pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

last known address of the {o*xxesenxxafite><E&CIt'e} petit ioner.

Sworn to before rne th is

20 day of  September ,  t9  78
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

LEON KITTAY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Det .erminat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t ic le  (S 23 of  the
Tax Law for the Year(s) m(ftxed6*
L963. L964 and l -965

Sta te  o f  New York
County of  Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  20  day  o f  September  ,  L978r  xhe served the  w i th in

not ice of decision by (cert i f ied) mai l  upon Harry Leventhal,  CPA

(representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Harry Leventhal,  CPA
36 West 44th Street
New York, New York 10036

and by  depos i t . ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  Ehe  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t . i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  h r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fore  me th is

20  day  o f  September  ,  1978.

AFFIDAVIT OF I.,IAILING

i n a

o f
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Saptcnbrr 20, 1978

LcEn Klttry
3530 HantT Hudeon Parkrey
Bronr, Nw York 10453

Dilr lfr. KLttcyr

Please take notice of the Dootrl,on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(a) 722 of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within 4 wrrthr
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
aciordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for rep1y.

Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r .12 (6/77)



STATE OF NEh/ YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f

LEON KITTAY

for  Redeterminat i -on of  a Def ic iency or
for  Refund of  Unincorporated Business
Tax under Article 21 of the Tax Law
for  the Years 1963,  1)64 and 1955.

DECISION

Petataoner,  Leon Kit tay, 3530 Henry Hudson Parkway, Bronx, New York 10465,

f i - l  arr  o -af i  * i  nn f61 redeterminat ion of a def ic iency or for refund of uninCorporated

business tax under Art ic le 21 ot the Tax Law for the years 1963, 1964 and 1965

/ p ; r ^  n i ^  n r z n R )
\ f  f  ! e

A smal l  c laims hearing was held before Joseph Mil-ack, Hearing Off icer '  at

the off ices of the State Tax Commission, Two Worl-d Trade Center,  New York, New York,

on  June 20 ,  1977 a t  1z1J  P.M.  Pet i t ioner  appeared by  Har ry  Leventha l , ,  CPA.  The

Tncome Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

l n rha*ho -  no+ i t i one r f s  ac t i v i t i es  as  an  emp loyee  o f  a  co rpo ra t i on  we re  So, t ' " "

in terre lated wi th h is  unincorporated business,  that  the income der ived therefrom

should be inc luded in h is  unincorporated business income.

F]NDINGS OF FACT

1. Pet i t ioner,  Leon Kit tay, f i led unincorporated busi-ness income tax returns

for ihe veeris 1q63, 1)64 and" 1969, on which he reported income generated by his' /

business. He did not include wages he received from Koko Butter and Eggs, Inc.

(hereinafter t tKokott)  on the aforementioned returns.



. - z -

2. On March 21, 1967, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioner imposing addit ional unincorporated business tax of f i817.37 tor

the years 1963, 1!54 and 196r,  on the grounds that the income received from Koko

was interrelated with his other business act iv i t ies andotherefore, subject to

unincorporated business tax.

1. Si-nce 1)J1 pet i t ioner,  Leon Kit tay, has owned and operated his own business

s a l ' l  i  n o  h r r f  ] . a n r  eBBS, cheese and other  re lated products to restaurants in  Manhat tan.

, ,  -  ^ ^ a ^+. In 1962 pet i t ioner and James Kokorel- is formed Koko. Leon Kit tay was

president of the corporat ion and James Kokorel is was vice-president.  Koko sol-d

butter:  eBBE cheese and some meat and poultry i tems to restaurants in Queens, Nassau

and Suffolk count ies. I t  operated out of faci l i t i -es provided by Leon Kit tay;

h o u r e r r e r -  i +  d i d  h q r r c  s p n q r = f a  n f f i n a  e n q n a  i n  f h a  f q c i l i J - r r  c a n q r : j - o  f a ] a n h n n of , q e v  v ! r r v 9  D y a v v  f r r  u r r s  r a v r r r u J t  D s P a r a e v  u v l e y 4 v u s

serv ice and i t rs  own par t - t ime bookkeeper.  Pet i t ioner  test i f ied that  i tems that  were

sold by both businesses were purchased jo int ly .

5.  0n i ts  Federal  Corporat ion Income Tax Return for  1965,  Koko c la imed a de-

duct ion for  depreciat ion on a t ruck and on ref r igerat ion equipmentr  and no deduct ion

for  renta l  expense.  The unincorporated business tax return f i led by Leon Ki t tay

for  1)6J inc luded renta l  expense and depreciat ion for  leasehold and other  improve-

men ts .

6.  Pet i t ioner  contended that  h is  dut ies as president  of  Koko involved the

adminis t rat ion and superv is ion of  i ts  operat ions,  whi le  Mr.  Kokorel is  was engaged

j-n sales and del iver ies.  For  h is  serv ices,  pet i t ioner  received a salary of

$9,1oo.oo  in  1961,  $B,45o.oo  in  1964 and $B,Oro .oo  in  i965.



7.  Pet i t ioner  contended

separate and independent from

should not be included in the

z-)-
- t , a

that his act iv i- t ies as an employee of Koko were

his own business and that the income derived from Koko

business income of his unincorporated business.

CONCLUSIONS OF LAW

A. That pet i t ionerts act i -v i t ies as an employee of Koko were so interrel-ated

with his other business act iv i t ies that said act iv i t ies const i tuted rrart  of  his

unincorporated business within the meaning and intent of secti-o:n 7O3 of the Tax Law.

B. That the income received by pet i t ioner for work performed for Koko was

subject to unincorporated business tax in accordance with the meaning and intent of

sect ion lO1 of the Tax Law.

C. That the pet i t ion of Leon Kit tay is denied and the Not ice of Def ic iency

^ ^ a F

issued M.arch 2f  ,  1)61 is  susta ined.

DATED: Albany, New York
September 20,  1978


