
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l { .a t ter  of  the Pet i t ion

o f

DAVID KIMMEL AND DORIS KIMMEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
ot Unincorporated Busi-ness
Taxes  under  Ar t i c le  (x )  23
Tax Lar^ r  fo r  the  Year (s )  o r  Per iod(s )
1967 through 1970

Sta te  o f  New York
County of AlbanY

John lluhn

ahe is  an employee of

age ,  and  tha t  on  the

Not ice of  Decis ion

AFFIDAVIT OF MAILING

of the

D o r i s K i n m e 1 ( W t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as f ollows: David Kinmel and Dorj-s Kinrnel
4555 Bonovista Avenue
Montreal, Province of Quebec, Canada

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says Ehat the said addressee is the \NEilN6gEl.tt 'r$fts

l i .KxKDiXlxpet i t ioner  here in and that  the address set  for th on said r^Trapper is  the

last known address of the {XXFXXXXIfIf iXXSXXXXXI(FXI petit ioner.

,  being duly sworn,  deposes and says that

the Department  of  Taxat ion and Finance,  over  18 years of

l4thday of February , L9 78, rhe served the within

by (certif ied) rnail upon David Kinmel and

Sworn t'o

14rh  day

before me th is

of February

rA-  3 (2 /7  6)

' L 9 7 8



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

DAVID KIM}ML AND DORIS KIMMEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Reviq ion of  a Det .errn inat ion or  a Refund
of  Unincorporated Business

Taxes under  Ar t i c le (S)  23 of  Lhe
Tax  Law fo r  t he  Yea r ( s )  o r  Pe r i od (s )
1967 xhrough 1970

S ta te  o f  New York
County 6g Albany

John Huhn

she is  an employee of  the

age,  and that  on the 14th

Not ice of  Decis ion

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of February , L978 , stre served the within

AFFIDAVIT OF IVIAILING

by (cer t i f ied)  mai l  upon Edward C.  Levine,  CPA

the  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

securely  sealed postpaid \^r rapper addressedby

A S

( rep resen ta t i ve  o f )

enclos ing a t rue copy thereof  in  a

fo l lows:  Edward C.  Levine,  CPA
Laventhol and Horwath
919 Third Avenue
New York, NY 10022

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn before me th isto

d a % February

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

S'otrruarY 1,4" 1978

Dev{,d Ktwrel and Dorls Kilmpl
45$5 honovleta Awrur
l.lontroel., Provlncr of Quaboc, Ceadr

Daaf 1{.r. & }!ra. Ktrmrtt

Please take notice of the Dcc1e1611
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(q) ?Zn of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 uouthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerelv.

h" , l  1/  r )

4u.'*, d/L%1
f,lorya*ts J. Nscrdn
*larl,*mt Dlrcctor

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the lrfatter of the Petition

of

DAVID KI]/N{EL AND DORIS KIMMEL

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax nnder Article 23 of the Tax Law for
the Years 1967 through 1970.

DEC]SION

The petitioners, David Kimmel and Doris Kimmel, his wife, residing at /+555

Bonovista Avenue, IVlontreal, Province of Quebec, Canada, filed a petition for

redetermination of a deficiency or for refund of unincorporated business tax

under Article 23 of the Tax Law for the years 1967 tTwough 1970 (fite tito. 12166) .

A formal hearing was held before Solomon Sies, Hearing Officer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New York,

on Apri l  21, L977 aI 1:15 P.M.. The pet i t ioners appeared by Edward C. Levine, CPA..

The rncome Tax Bureau appeared. by Peter crotty, Esq. (Louis senft, Esq.., of

cor :nse1) .

ISSIIE

I. It[hether the petitioner, Doris Kimmel, a housewife, is liable for

urincorporated business tax.

II. ItVhether David Kirrunelts activities as a salesman during the years in

issue constituted. the carrying on of an urrincorporated business.



-2-

FINDTNGS OF FACT

1. The petitioners, David Kimmel and Doris Kimmel, his wife, filed joint

New York State income tax resident returns for {,ho rrcer.s 1glr7 +.1rr.6ugh 1970.

lvlr. Kimrnel did not file any unincorporated busi-ness tax retr:rns for the

aforementioned years.

2. On lvtrarch 11, 1975, the Income Tax Bureau issued a Statement of Audit

Changes to the petitioners for the years 1967,1968 and L969, imposing unincor-

porated business taxes in the amount of $4,75I,2O, plus penalties under section

685(aXr )  and 685(aXz)  o r  $1 ,699.36  and,  in te res t  o f  91 ,6L6.5o ,  fo r  a  to ta l  o f

$8'067.06. 0n the same date, the fncome tax Bureau issued to petitioners a

Statement of Audi*. flhnnoaq fnr +fus year 1970, i_mposing rrni_ncorporated business

taxes in the amount of 921398.44, with penalties of g1rI]-5.Z8 and interest of

qq^o o/ ra- o +ota1 of $4r083.66. Accordingly,  on I \ f larch J1, A975, a Not ice ofv / v / .  / a t

Deficiency was mailed to the petitioners in the amount of $12rI5O.72. The

petitioners timely filed a petition for red.etermi.nation or for refund of said

rlaf r ' a r ' annrr

3. Drring the years in issue the petitioner, Do::is Kinrrnel, was a Housewife

and had. no separate income. She was not engaged in any business activity.

/r. During the years i-n i.ssue the petitioner, David Kimmel, was a salesman.

He represented New York Pad (and its subsidiary, Abetta Products) and Metro

Edition in the sale of shoulder pads. He also represented Utica Thread Co.,

John Solomon, Balsom G. Corp. and Julius Cohen & Sons in the sale of non-compet-

itive threads. His customers consisted of contractors and manufacturers of

menrs clothing and outerwear manufacturers. He was permitted to carry non-com-

petitive lines which could. be sold to the same customers he normally called upon.

Only New York Pad withhe]d Federal and New York State income taxes on the commis-

sions paid him. He was not reimbursed by any of his pri-ncipals for anJr erpenses

incurred by him in connection with his sales activities.
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5. The firms for whom the petitioner, David, Kimrnel, sold merchandise did

not exercise any control or supervision over his sales activities or techniques

or over the time he devoted to sales, except to limit the teruitory in which he

coul-d sel1. There was no agreement between I\Ir. Kimmelrs principals as to the

division of his time and effort.

6. The petitioners paid the unincorporated business taxes assessed- and novti

seek a refund thereof.

CONCLUSIONS OF I,AW

A. That the petitioner, Doris Kimmel, was not liable for any unincorporated

business tax durinrr  the venrs in- isstre: f ,hnf,  t ,he Income Tax Bureau is d. i rected to

delete her name from the Notice of Deficiency.

B. That the coffnission income received by the petitioner, David Kimmel,

from the firms he represented during the years \967 tTrcough 1970 constituted

income from his regular business of setting shoulder pads and threads, and not

compensation as an employee exempt from the imposition of unincorporated business

tax in accordanee with the intent and meaning of section 7O3(b) of the Tax Law.

C. That the aforesaid activities of petitioner, Davld Kimmel, during the

years L967 ttrough 1970 constituted the carrying on of an unincorporated business

subject to unincorporated busj-ness tax in accordance with the provisions of

section 7O3 ot the Tax Law.

D. That tha netitinn nf n"vid. Kimmel and Doris Kimmel is granted to the

extent indicated in Conclusion of LawrrAtr, supra, and that except as so granted,

the petition in all other respects denied.

DATED: Albany, New York

L.LY''* \Lr*,".

February 14, L978


