
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  pe t i t ion

o f

JAI\4ES P. KENNEDY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (x )  23  o f  the
Tax Law for the Year(s) Eo<*eriis6(c)
L967,  L96B and 1969.

AFFIDAVIT OF ]"IAILING

Stat.e of New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the l4 th day of  February ,  Lg. lB,  the served the wi th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Henry H. BoLz

(representat lve of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Henry H. BoLz, CpA
30 East  42nd St ree t
New York, New York 10017

and by  depos l t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

Ehe un i ted  s ta tes  Pos ta l  serv lce  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to

t4 th  day
,1

,,' I

i '

rA -3  (2 /76 )

before  me th is

o f  February  ,  1974



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JAIVIES P. KENNEDY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
T a x e s  u n d e r  A r t i c l e € )  2 3 of  the
Tax Law for the Year(s)>oo<*xdod:(x)
L 9 6 7 ,  1 9 6 8  a n d  1 9 6 9 -

Stater of New York
County of Albany

John Huhn ,  being duLy sworn, deposes and says that

r f ie is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and Lhat on the 14th day of February ,  19 78, xhe served the within

Notice of Decision by (cert i f ied) mai l  upon James P. Kennedy

*lefDrxreiltxtl$E<x*) the petltioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  seeureLy  sea led  pos tpa id  wrappdr  addressed

as fol lows: Mr. James P. Kennedy
16 Malverne Avenue
Ma1verne, New York 11565

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(Pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that rhe said addressee is the (xSpACSgRtabixC

o*Xhx) pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the 6f**ree*Ak€Sd*">€&*hC) peririoner.

AFFIDAVIT OF MAILING

Sworn

14rh

t o

d a y

before  me th ls

rA -3  (2 /76 )

f February ,  l g 8



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

fGbrurrT 14, 19?8J A M E S  H ,  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

!{r. dFanta t. Kamf6y
16 l'lalvernq Avrrruc
*lalvcrncr Scqrr Yorh LtS65

D€ar t{r, Krnncdyl

Please take notice of the DffIgICg
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section8) ?32 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nOAtha
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

ty
Aeart ng IsragLnrr

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA, - r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JA}MS P. KENNEDY

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Unincorporated Business
Tax under Article 23 of the Tax Law for
the Years 1967,  1968 and 1969.

DECISION

Peti t ioner,  James P. Kennedy, 15 Malverne Avenue, Malverne, New York 11565,

f j - l  a r r  -  nar i  + j  ^n .  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f  un incorpo_

rated business tax under Art ic le 23 of the Tax Law for the years 1967, 1968 and

1969 Grre No. 1i i6 j ) .

A smal l  c laims hearing was held before Joseph A. Mi lack, Hearing Off icer,  at

the off ices of the State Tax Commission, Two Worl-d Trade Center,  New York, New

Ynn} an ' r t tna 4n, 1977 at,  1:1J P.14. The pet i t ioner appeared by Henry H. BoIz, CPA.

The rncome Tax Bureau appeared by Peter crotty,  Esq. (Louis senft ,  Esq.,  of

c o u n s e l ) .

]SSUE

Whether the income derived from pet i t ionerfs act iv i t ies as a manufacturer ls

ronrosonrq*irro auring the years 1967, 1968 and 1969 was subject to unincorporated

business tax.

FTND]NGS OF FACT

1.  Pet i t ioner  f i l -ed New York State income tax res ident  returnq.  wi th h is  wi fe

for .  Lha ve:rs  1q6?,  1!68 and 1969.  He d id not  f i le  New York State unincorporated

business tax returns for  sa id years.



- l -

2. On June 24, 19?4, the Income Tax Bur.eau issued a Statement of Audit

Changes against petitioner, imposing unincorporated business tax in the amount of

d z  a O a  a nV1,262.2O. I t  was issued on the Arounds that the income he received from his

act iv i t ies as a manufacturerrs representat j -ve during the years 1967, 1968 and,1969

was subject to unincorporated business tax. Accordingly,  the Income Tax Bureau

issued a  Not ice  o f  Def ic iency  there for .

t .  During the years 1967, 1)68 and" 1969, pet i t ioner was an industr ial

diarnond salesman. He represented at least three principals, but not rnore than

four during each of said years. He was paid by his principals on a commission

basis.  During the years 1967, 1968 and 1969, he received respect ively,  8J percent,

lJ percent and 62 percent of his total  income from Metal  Removal Co.,  Inc.

4. During the years 1967, 1)68 and j969, no divis ion of t ime and effort

existed in connect ion with pet i t ionerrs sel l ing act iv i t ies for the var ious pr in-

n i  n r ' l  c  f  l e - f  h a  - a ^ - o - ^ - * ^ Ut  v y r  v v v r r u r u .

, .  There is no evidence to indicate that pet i t ionerrs pr incipals exercised

a-ny supervision or control  over his act iv i t ies, other than to l imit  his sales

terr i tory and to require his dai ly telephone contact with them. He was permit ted

to sel l  the noncompeti t ive l ines of other pr incipals.

6. In 1968 and, 19690 pet i t ioner took a sel- f-employed ret i rement deduct ion as

c <n]a nnn^r ia*n1 en the Federal  income tax returns he f i led for said years.

7. The pr incipals for whom pet i t ioner sold did not deduct Federal  or New York

State withholding tax or social  securi ty tax from the commissions paid to him.

B. Except for the expenses pet i t ioner incurred in attending dinners and one

or two sales meetings a year,  he was not otherwise reimbursed for the expenses he

incurred in connect ion with his sal-es act iv i t ies d.ur ing the years 1967, 1968 and

1959. He deducted such expenses on Federal  Schedule t tCrr.



z- ) -

CONCLUSIONS OF LAW

A. That  the i -ncome received by pet i t ioner  f rom pr inc ipals  he represented

dur ing the years 1967 ,  1968 and 1969,  const i tu ted income f rom his  regular  business

nf  qelT inc marnhandise aS an independent  Contractor  and not  aS an employee exempt

f rom the imposi t ion of  unincorporated business tax,  in  accordance wi th the meaning

and intent  of  sect : .on 7O1(b)  of  the Tax Law.

B.  That  the act iv i t ies of  pet i t ioner  dur ing the years 195?,  1968 and" 1969

constituted the carrying on of an unincorporated business and that his income

der ived therefrom was subject  to  unincorporated business tax,  in  accordance wi th

the meaning and intent  of  sect ion 7Ot of  the Tax Law.

C.  That  the pet i t ion of  James P.  Kennedy is  denied and the Not ice of

Def ic icnr : r r  i .s .suod June 24,  1974 ts  susta ined,  together  wi th such addi t ional  in terest

as may be lawfu11y owing.

DATED: Albany, New York

February 14,  I97B

STATE TAX COMMfSSION

COMMISSIONER

COMMISSIONER


