
STATE..OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

SAI{UEL HERSH

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c leC l3)  23 of  the

AFFIDAVIT OF MAILING

Tax Law for the year(s) qa<Rcetrd(*)
1 9 6 9 ,  l 9 7 O  a n d  1 9 7 1 .

Sta te  o f  New York
County of A1bany

John Huhn , being duly sworn, deposes and says that

i re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 3lst  day of March ,  L9 79, dre served the withln

Notice of Decision by (cert i f ied) maiL upon samuel Hersh

(regrsrerlOa*lrae<rf,) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mr .  Samuel  Hersh
86 West  12 th  S t ree t
New York, New york 10011

and by deposit ing same enclosed in a postpaid properly addressed wrapper l -n a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states PostaL service within the state of New york.

That deponent further says that the said addressee is the (xxpoeerrtodxr

!ft:tfrx) petitioner herein and that the address set forth on said rilrapper is the

last known address of the 6Spgseo**at0dxaRxoftXhs) petirioner.

Sworn to before me this

3 1 s t  d a y  o f  M a r c h  ,  1 9 7 8

rA-  3 (2 /7  6)



STATEIOF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAMT'EL HERSH

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 of the
Tax Law for the Year(s) se<**xiad{x)
L 9 6 9 ,  L 9 7 O  a n d  1 9 7 1 .

State of New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the3lst  day of March ,  L9'18, *re served the within

Not ice of  Decis ion by (certifted) maiL upon Ralph Steinman

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addreseed

as fol lows: Ralph Steinman, CpA
270 Madison Avenue
New York, New York 10016

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv lce  w i th ln  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r6apper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn t .o before me this

31st day of March ,  LgT8-

AFFIDAVIT OF MAILING

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

. ALB4NY, NEW YORK 1?227

tlrr& fl' 19?0

tlr, Nrmrl forth
8$,tfilrt l,f,tt ftrrm
Iry tou*, m ger* l00,|,'l

Srr t&. fmrhr

Please take notice of the Drct|$0f,
of  the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionfi) ?ll of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can onlv be instituted under Article 78 of the Civil
Practice Laws and liules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

irorsh styqnfiw
mfrry firntm

cc : Petitioner's Representative

Taxing Bureau's Representative

.t/

*/

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SAMUEL HERSH DECISION

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business :
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1969 ,  1970  and  L97L .  :

:

Pe t i t i one r ,  Samue l  Hersh ,  res id ing  a t  86  Wes t  12 th  S t ree t ,

New York,  New York 10011,  f i led a pet i t ion for  redeterminat ion of

a def ic iency or  for  re fund of  un incorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1969 ,  1970  and  L97 l

( r i l e  r vo .  11559 )  .

A small claims hearing was held before Harry Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center ,  New Yorkr  New York,  on May 24,  L977 at  10:45 A.M.  Pet i t ioner

appeared by Ralph steinman, cPA. The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Ese .  ( f rw in  Le \ r y ,  Esg . ,  o f  counse l ) .

ISSUE

Whethe r  pe t i t i one r '  s  ac t i v i t i es

L969 ,  1970  and  I97L  cons t i t u ted  the

bus iness .

as  a  sa lesman

carry ing on of

dur ing the years

an unincorporated
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FIIIDINGS OF FACT

1.  pet i t ioner ,  Samuel  Hersh,  f i led New York State personal

income tax returns for  the years L969,  1970 and L97L,  or  which

he stated h is  occupat ion to  be a sa lesman.  The income der ived

from his  sa les act iv i t ies was repor ted as wages.  No unincorporated

business tax returns were f i led for  the years at  issue.

2. The Income Tax Bureau received a copy of Federal Form 4549

(Income Tax Audit Changes) from the Internal Revenue Service,

show ing  the  resu l t s  o f  an  aud i t  o f  pe t i t i one r ' s  1969  Federa l  re tu rn .

The mater ia l  received f rom the In ternal  Revenue Serv ice a lso

inc luded a copy of  pet i t ioner 's  L969 Federa l  re turn,  oo which he

repor ted h is  income as business income and h is  occupat ion as a

manufacturer  I  s  representat ive

3.  On Apr i l  L2,  1974,  the Income Tax l lureau issued a Statement

of  Audi t  Changes against  pet i t ioner ,  asser t ing addi t ional  personal

income tax based on the Federa l  ad justment .  I t  he ld that  h is

act iv i t ies const i tu ted the carry ing on of  an unincorporated business

and that the income derived therefrom was subject to unincorporated

business tax.  Accord ingly ,  a  Not ice of  Def ic iency was issued

aga ins t  pe t i t i one r  on  Apr i l  L2 ,  L974 .  Pe t i t i one r  pa id  the  pe rsona l

income tax due,  leav ing only  the unincorporated business tax at  issue.
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4. During the years 1969, L970 and L97L, petit ioner represented

various manufacturers as a shoe saleman. IIe sold for four principals

in  1969,  f ive pr inc ipa ls  in  1970 and three pr inc ipa ls  in  1971.  Pet i -

t ioner was pai.d on a commission basis. No taxes or social security

Trrere withheld from his compensation, nor was he provided witlr any

employee benefits. Petit ioner was not reimbursed for most business

expenses, but he claimed these expenses as deductions on Federal

Schedule. "Co- t le also f inanced his own retirement plan.

5. The petit ionerrs principals did not direct his method of

operation, but they were concerned with the results of his efforts.

There was no agreement with them as to the division of petitioner's

time and effort. He scheduled his own appointments and controlled

his dai.Iy routine-

6., Petitione.r main6ained an office with a telephone which

rang simultaneously at his off ice and in his home- The off ice

expense was borne by petitioner and partially by one of his princi-

pals- Petit ioner kept his samples at the off ice and occasionally

met with customers there.

CONCLUSIONS OF LAW

A. That the activit ies of petit ioner, Samuel Hersh, as a shoe

salesman during the years 1969, L}TO and 1971, constituted the carrying

on of an unincorporated business within the meaning and intent of

section 703 of the Tax Law. Therefore, the income derived from

these activit ies was subject to unincorporated business tax.
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B. That the petition of samuel Hersh is denied and the

Not ice of  Def ic iency issued,  on Apr i l  L2,  L974 for  $1 '642-05

in unincorporated business tax is sustained, together with

such additional penalty and interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

March 31,  1978

SIONER


