
STATE OF NEW YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f

RUBIN IIERBSTMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Det ,erminat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le Q8 Zl

AFFIDAVIT OF I{AILING

of the
Tax Law for the Year(s) mfiFxem0*
1o68.  1q6q and 1aZO.

State of New York
County of Albany

John Huhn

robe is an employee of

age, and that on Ehe

Notice of Decision

M

by enclosing a true copy thereof in a

as fol lows: Rubin Herbstman
1965 ChaLterton Avenue
Bronx, New York 10473

rhe Deparrmenr'" :" ; : : " : : :  
"" .  

;"" , :" ,""" : : ;" ; : , : : ' : ,

16th day of March , L9 ?8, )Bhe served the within

by (certified) maiL upon Rubin Herbstman

the pet i t ioner i .n the within proceeding,

securely sealed postpald r^rrapper addressed

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

T h a t d e p o n e n t f u r t h e r s a y s t ' h a t t ' h e s a i d a d d r e s s e e i s t h e f f i

lOOOffiet petitioner herein and that the address set forth on said \ilrapper is the

last known address of the M pet i t ioner.

Sworn

16th,

to before me this

day of March

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion .

o f
RUBIN IIERBSTT4AN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le@ 23

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)lgXxftndg$ffr
1968. ,  196q pna 1azO.

State of  New York
Coun tv  o f  A thqn r- --*-*-v

John Huhn

Xhe is an employee of

age, and that on the

Not ice  o f  Dec is ion

rhe Deparrmenr' 
"r";::;": ":;",":., 

"""::';";""::':,

16th day of March , L9 ?7, She served the withtn

by (certified) mail upon Me1vin Turk, CPA

of) the pet i t ioner in the within proceedlng,

in a securely sealed postpaid wrapper addressed

(representat ive

by enclosing a true copy thereof

as fol lows: Melvin Turk. CPA
521 Fifth Avenue
New York, New York 1OO17

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United St,ates Postal  Service within the State of New york.

That deponent,  further says that the said addressee is the (representattve

of the) pet i t ioner herein and that the address set forth on said r i rrapper ls the

Iast known address of the (representat ive of the) pet l t ioner.

Sworn

16th

before me this

of March

to

d a

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lirrch 16r .1y79

nubtn Brrtrtru
$SS mrtttrtoa lrtmrc
k.owr.lhu lol,h fO47'

9rcr lb. Uiltltm[l

Please take notice of the Drgl.rlol
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(I; 7e of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in^ the Supreme
Court of the State of New York, Albany County, within I tto*hr
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitionerts Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK
! a

STATE TAX COMMTSSION

In the Matter of the Petition :

o f :

RUBIN HERBSTMA\T : DECISION

for Redetermination of a Defi.ciency or:
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law :
fo r  t he  Years  1968 ,  L969  and  1970 .

:

Petitioner, Rubin Herbstman, L965 Chatterton Avenue' Bronx'

New York L0473, f i led a petit ion for redetermination of a

deficiency or for refund of unincorporated business tax under

Article 23 of the Tax Law for the years 1968, J-969 and L97O

(F i l e  No .  00295 ) .

A small claims hearing was held before Wil l iam Valcarcel,

I learing Off icer, at the off ices of the State Tax Corunission, Two

Wor1d Trade Center ,  New York,  New Yorkr  on Ju ly  5,  1977 at  1 :15 P.M.

The petitioner appeared by Melvin Turk, CPA. The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Frank Levi t t ,  Esq.  ,  o f  counsel ) .

rSSUE

!{trether petit ionerr s business activit ies during the years

1968 through 1970 constituted the practice of a profession within

the meaning and intent of section 703 (c) of the Tax Law.
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FINDINGS OF FACT

1. Petit ioner, Rubin Herbstman, f i led New York State income

tax resident returns for the years 1968 | L969 and 1970. He did

not f i . le unincorporated business tax returns for said years.

2- On audit,  the Income Tax Bureau issued a Notice of

Defici.ency dated June 24, L974, assert ing that the income derived

from petit ioner's business activit ies was subject to unincorporated

business tax.

3. During the years in issue, Rubin Herbstman was self

-employed and conducted business under the name and style of

Vanguard I.nvestigation Service. His activit ies included the

rendering of investigative, protective and security services.

4. Petit ioner was a former police off icer for the City of

New York- fn the performance of his police work, he acquired an

e.xpert ise in investigative, protective and security services.

5. In the operation of Vanguard Investigation Service,

peti.tioner employed an average of thirty to forty persons Per year.

CONCLUSTONS OF I,AW

A- That ttre petit ioner's activit ies did not constitute the

practice of a profession within the meaning and intent of section

703 (,c) of the Tax Law.,

B. Ttrat the petit ioner*s income derived from his business

activiti.es conducted und.er the name and style of Vanguard Inves-

t igation Service i .s subject to unincorporated business tax in

accordance with the meaning and intent of section 703 (a) of the

Tax Larr-
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C" That the petit ion of Rubin Herbstman is denied

Not ice of  Def ic iency issued June 24,  L974 is  susta ined '

with such addit ional interest as nay be lawful ly owing.

TJATED: A1bany, New York STATE TAX COMMISSION

March L6,  L978

and the

together

COMMISSIONER


