
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

ABRAHAM HARRIS

For a Redetermlnat ion of a Def ic iency or
a RevLslon of g Determinatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art ic le(x) 23 of the
Tax Lawrfor the Year(s) ao.exlod€'
1 9 6 8 -  1 9 6 9  a n d  l - 9 7 O -

State of New York
County of Albany

John Huhn , belng duLy sworn, deposes and saya that

xhe is an employee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the 25i-h day of August , L978, *re served the wlthin

Not ice of  Decis ion by (certlfled) mail. upon Abraham Harris

(scFt cageatxilfr:of) the petltioner Ln the within proceedlng,

enclosing a true copy thereof ln a securel-y sealed postpald wraPPer addresaed

fo l lows: Mr. Abraham Harris
393 Seventh Avenue
Su i te  920
New York, New York I0O01

and by deposittng same encl-osed in a postpaid properly addreseed wrapper ln a

(post office or offlcial- depository) under the excluslve care and custody of

the Unlted States PostaL Service within the State of New York.

That deponent further says that the said addressee is the {uqxcre€iErXfite

u*>tht) petitLoner herein and that the addrese set forth on eald ltraPper is the

last knom addrese of the (uqreroer*rxtsae<E8:obe) petltloner.

Sworn to before me thle

25th day of August ,  L978.

by

a s

rA-3 (2176)



STATE OF NE}I YORK
STATE TAX COMMISSION

In the l Iat ter of  the Pet i t ion

o f

ABRAHAM HARRIS

For a Redetermlnat ion of a Def ic iency or
a Revision of a Determlnation or a Refund
of Unincorporated Business
Taxes under  Ar t ic le$)  23 of the
Tax Law , for the Year (s) sa:lBcx*od{s)
1 g 6 R -  1 9 6 9  a n d  1 9 7 O -

State of New York
County of Albany

ilohn Huhn , belng duly sworn, deposee and says that'

the is an enptoyee of the Department of Taxatlon and Flnance, over L8 years of

age, and that on the 25th day of August , Lg78, lBre senred the wlthin

Not ice of  Decis ion by (cert l f ied) mall upon Samuel D. tevin

AFFIDAVIT OF MAILING

by enclos ing a

as  fo l l ows :

(representative of) the petltloner ln the wlthln proceedlng,

true copy thereof ln a securely sealed postpatd wraPPer addreseed

Samuel  D.  Lev in ,  Esq.
393 Seventh Avenue - Suite 920

New York, New York 10001

and by deposLtlng same enclosed in a postpald properly addressed wtapper ln a

(post office or offlclal. deposltory) under the excluslve care and custody of

the United States PostaL service within the State of New York.

That deponent further saye that the said addressee ls the (repreeentatlve

of the) petitloner herein and that the address Bet forth on sal.d wrapper le the

last knonn address of the (representative of the) petitloner.

Sworn to before me thls

25th day of August ,  L978,

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

tuguft l$r 19?8

flr* lMrhrn trrnl.r
tll Srvrntlr lv*aul
Suttr eIO
nrv xortr ilrr totlt IOOO1

Etrf l|r. tarr*rr

Please take notice of the D!C!SISil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionf) ?eg of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I tnLthf

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

../ '( ; . .
1 / v

\ ' , -  ' ' . '  -
-/-,, j^"*"

Q'tu:gn
frrrlng

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the petit ion

o f

ABRAHAM HARRIS

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1968,  1969 and L97O.

Pet i t ioner ,  Abraham Harr is ,

New York, New York 10001, f i led

of a deficiency or for refund of

under Art icle 23 of the Tax Law

(Fi le  No.  L4963)  .

393 Seventh Avenue (Sui te  92O),

a petit ion for redetermination

unincorporated business tax

for  the years 1968,  1969 and L97O

insurance salesman

carrying on of an

DECISION

A small claims hearing was held before Harry Huebsch, Hearing

off icer, at the off ices of the state Tax commission, Tlvo world

Trade center, New York, New york, oD september 28, L977 at 9:15 A.M.

Petit ioner appeared by Samuel D. Levin, Esq. The Income Tax Bureau

appeared by Peter  Crot ty ,  Esg.  ( f rank Levi t t ,  Ese. ,  o f  counsel )

ISSUE

Whether  pet i t ioner 's  act iv i t ies as an

dur ing 1968,  1969 and l97O const i tu ted the

unincorporated business.
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FINDINGS OF FACT

1. Petit ioner, Abraham Harris, t imely f i led New york State

personal income tax returns for the years 1968, L969 and 1970.

He did not f i le unincorporated business tax returns for said years.

2. fhe Income Tax Bureau contended that petit ioner's activ-

i t ies as an insurance salesman constituted the carrying on of an

unincorporated business and that the income derived therefrom was

subject to unincorporated business tax. A Notice of Deficiency

was issued February 24, L976 for 1968, 1969 and L97A in the amount

o f  $6 ,179 .86  i n  un inco rpo ra ted  bus iness  tax ,  p lus  $2 ,459 .56  i n

pena l t y  and  $2 ,L79 .69  i n  i n te res t ,  f o r  a  to ta l  due  o f  910 ,819 .11 .

3. Petit ioner contended that since L92O, he had performed

services as a ful l-t ime employee of Equitable Life Assurance

society  of  the uni ted s tates (here inaf ter  "Equi tab le") ,  but  never

in the capacity of insurance broker or independent contractor.

4 .  Pet i t ioner  so ld Equi tab le 's  l i fe ,  acc ident  and heal th ,

and group insurance policies on a commission basis during 1968,

1969 and 1970. He was furnished with off ice space, telephone

serv ice and a secretary at  Equi tab le 's  genera l  agent 's  p lace of

business at  no cost  to  h imsel f .  Because of  h is  h igh vo lume of

sa les and knowledge of  Equi tab le 's  sa les methods,  he was referred

to as "Mr. Equitable" and gave lectures at sales meetings which
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he was required to attend. Petit ioner was supervised directly

by the agency manager and was permitted to place insurance for

other companies only after he had f irst offered said insurance

to Equitable. Approximately 90% of petit ioner's gross income

was derived from insurance he sold for nquitable. No control

of petit ioner's activit ies was exercised by the other companies

for whom he sold insurance.

5. Equitable did not withhold income taxes from petit ionerrs

or  any other  sa les personnel 's  compensat ion.  I t  d id  wi thhold

social security and petit ioner was covered by a company employee

pension plan. Petit ioner was employed under a written contract

which designated his status to be that of independent contractor.

6. Because the heat and/or air-condit ioning was turned off

a t  t he  genera l  agen t ' s  p lace  o f  bus iness  a t  5 :O0  P .M. ,  and  because

of the voluminous paper work involved, petit ioner did insurance

work at home. He maintained an off ice at home and occasionally

hired temporary clerical he1p. His home telephone l ist ing was in

his own name only. Petit ioner had substantial business expenses

which he claimed as deductions on Federal Schedule ' lcrr.

7 . Petit ioner seldom took vacations. trr lhen he did so, they

were scheduled immediately before or after an away-from-home sales

meeting. He was not required to work stated hours, but was subject

to  product ion s tandards.
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CONCLUSIONS OF I,AW

A. That the designation of petit ioner as an independent

contractor by Equitable Life Assurance Society of the United States

was not determinative of his status as such; therefore, petit ioner,

Abraham Harris, was an employee of said principal in accordance

with the meaning and intent of section 703 (b) of the Tax Law and

his income derived therefrom was not subject to unincorporated

business tax.

B.  That  pet i t ioner 's  act iv i t i -es as an insurance sa lesman

for companies other than Equitable constituted the carrying on of

an unincorporated business tor L968, 1969 and L97O in accordance

with the meaning and intent of section 703 of the Tax Law. How-

ever, the income he derived from said activit ies was too small to

resul t  in  un incorporated business tax for  sa id years.

c. l I trat the petit ion of Abraham Harris is granted and the

Notice of Deficiency issued February 24, l lL976 is cancelled.

DATED: Albany, New York
Augus t  25 ,  1978

TE TA>( ISSION

IDENT

\C,*
IONER

COMMTSSIONER


