
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pett t lon

o f
SEYIUOUR HACKER

For a Redetermination of a Deflciency or
a Revision of a Determlnat,ton or a Refund
of Unincorporated Business
Taxes under Art ic le(g) 23 of the
Tax Lawifor the Year(s) m:&cr*od$*

1968, L969 and 1970

State of New York
County of AlbanY

John Huhn

the is an eurployee of

age, and that on the

Notice of Decision

rhe Deparrmenr'":";::":": H-":","""::r:";"::':,

13 day of September , L978, *he eerved the withln

by (certified) mall upon Selzmour Hacker

the petitioner ln the withln proceedlng,

eecurely sealed poatpald wrapPer addreseed

AFFIDAVIT OF MAILING

b,y

a a

(xccnaa*slabirr*:o6l

enclosing a true copy thereof in a

follows : Selzmour Hacker
54 West, 57th Street
New York, $[Y

and by depostting same enclosed ln a postpald properly addreeged wrapper ln a

(post office or official depository) under the excluslve care and custody of

the Unlted States Postal  Servlce withln the State of New York.

That deponent further says that the satd addreasee ls the (rcgcs'O**trr

:oXlQHOt petitloner herein and Ehat the address set forth on eald ltraPPer tg the

last known addrese of the *regcnsGottxpodxfftd petltloner.

Sworn to before me thls

13 day of Septernber , Ln9.

rA-3 (2175>



STATE OF NEI'I YORK
STATE TAX COMMISSION

In the ltatter of the Petitlon

o f

SEYMOI'R IIACKER

For a Redetermlnat ion of a Def icLency or
a Revlsion of a DetermlnEtton or a Refund
of Unincorporated Business
Taxes under Art ic le(c) 23 of the
Tax Lawifor the Year(s) ol:<30$tDuD(x)

1968,  1969 and 1970

State of New York
county of Albany

John Huhn

gfie is an enployee of

age, and that on the

Notice of Decision

(representative of)

by encLoslng a true copy thereof ln a

as foLlons: David frrrLich, CPA
380 Madison Ave.
New York, AIY 10019

rhe Deparrmenr'":";::":::: 
"J:-":","."::',:;.::":,

13 day of Septernber , L9 78. 11he served the wLthin

AFFIDAVIT OF MAILING

by (certlfied) maiL upon David Ehr].ich, CPA

the petltloner tn the wlthin proceedlng,

securely sealed poatpald wraPPer addreaeed

and by deposltlng same enclosed ln a postpald properLy addressed wrapper ln a

(post office or officlal depository) under the excluslve care and custody of

the United States Postal Servlce withln the State of New York.

That deponent further saye that the sald addreasee ls the (representatLve

of the) petitioner herein and that the addresa set forth on sald ltrePPer ts the

last knom address of the (representat ive of the) petLt ioner.

Sworn to before me this

L3 day of September , L9 7g

rA-3 (2176)



STATE OF NE.IIV YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

l;fisr llp l,tT8
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

frpchr
ta th.r t?fl Srrl
Hf f ic ; l

mf i l f f i f f r

Please take
of the State

notice of the
Tax Commission erewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionfl) ttl of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within | ffif
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc: Petitioner's Representative

Taxing Bureau's Representative

rA-L.L2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

SEYMOUR HACKER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1968 ,  L969 and 1970.

DECISION

New

or

the

Pet i t ioner,  Seymour Hacker,  54 West 57th Street,  New York,

York,  f i led a pet i t ion for  redeterminat ion of  a def ic iency

for refund of unincorporated business tax under Article 23 of

Tax Law for the years 1968, L969 and 1970 (Fi le No. L42L5).

A formal hearing was held before Harvey B. Baum, Hearing

Officer, 8t the offices of the State Tax Conmission, Two l,Iorld

Trade Center,  New York,  New York,  oo December 1-9,  L977. Pet i t ioner

appeared by David Ehrlich, CPA. The Income Tax Bureau apPeared by

Peter  Cro t ty ,  Esq.  (Laurence Stevens ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether petit ioner maintained regular places of business

outside New York State and if so, whether he was permitted to

allocate a portion of the excess of his unincorporated business

gross income over his unincorporated business deductions for

unincorporated business tax purposes.
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II. Whether petit ioner was entit led to deduct additional

amounts for contributions for unincorporated business tax pur-

poses for Lg68 and L969, as wel l  as f ive percent of  h is total

business income for L970.

III. Whether the Notice of Deficiency of unincorporated

business tax due against Seymour and Ruth l{acker for 1968 was

issued within the statuLory per iod of  l imi tat ions.

FINDINGS OF FACT

1. Pet i t ioner,  seymour Hacker,  and his wi fe f i led New

York State resident income tax returns for the years 1968, L969

and, L970, on which business income was reported in the amounts of

$44 ,74L .00 ,  $73 ,128 .00  and  $63  ,822 .00 ,  respec t i ve ly .  Pe t i t i oner

also fi led New York State unincorporated business tax returns for

said years,  oD which he reported net prof i t  f rom business of

$21 ,079 .00  fo r  L968 ,  i zA ,907 .00  fo r  L969  and  $21 ,028 .00  fo r  L970 .

Pet i t ioner did not at tach any al locat ion schedules or statements

to Lhe unincorporated business tax returns for the years at

issue which would indicate that an allocation of business income

was being claimed for said years.

2. On October L6, Lg72, the Income Tax Bureau issued a

Statement of Audit Changes against Seynour and Ruth Hacker. In

i t ,  the Bureau proposed var ious adjustments to pet i t ioner 's

personal income tax l iabil i t ies and unincorporated business tax

l iab i l i t ies  fo r  the  years  1968,  L969 and 1970,  on  the  bas is  o f

information available to the Bureau and/or information available
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with respect to Federal audit  adjustments for said years- In

accordance with the aforesaid Statement of Audit Changes, a

Notice of Deficiency was issued against Seymour and Ruth Ilacker

on December 23, 1974 in the amount of  $LL,234.28, plus interest

o f  $2 ,775 .20 ,  fo r  a  to ta l  o f  $14 ,009 .48 .  The  Not i ce  o f

Deficiency also contained a typewritten notation that a previous

remit tance in the arnount of  $4,575.45 had been appl ied against

both the personal income tax and interest due, and that the balance

s t i lL  due was $9 ,434.03 .  Pet i t ioner  t ime ly  f i led  a  pe t i t ion  fo r

redeterminat ion of  said def ic iency.

3. During the years in issue, Ruth Hacker was not engaged

in any unincorporated business activity.

4.  Pet i t ioner,  Seymour Hacker,  is  not contest ing the

adjustments proposed by the Income Tax Bureau for L968, L969

and 1970 personal  income tax purposes. Therefore,  said adjust-

ments are not at  issue.

5.  Pet i t ioner f i led forms IT-75 for the years 1969 and

L97O with the Income Tax Bureau, thereby consenting to the

extension of the period of l imitation upon assessment of Per-

sonal income and unincorporated business taxes for said years.

6.  Dur ing the years in issue, pet i t ioner,  Seymour Hacker,

operated an unincorporated business in New York City under the

name of "seymour Hacker a/k/a Hacker Books."  Pet i t ioner 's

stationery f. isted a New York office address and telephone number,

but no office address or telephone nuntber was l isted outside
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New York State.  Pet i t ioner  d id  not  f i le  a  cer t i f icate-of -doing-

business in any state other than New York State and he did not

Pay a tax on income earned in any state other than New York State.

7 .  A  po r t i on  o f  pe t i t i one r ' s  bus iness ,  as  we lL  as  i ncome

derived therefrom during the years in issue, was derived from

petit ioner's sales of books in New York. Another port ion of his

business and of the income derived therefrom during said years

was realized through the sale of books in states other than

Nevr York State. These sales were made from vans or "bookmobiles"

by conmission salesmen, hired by petit i .oner to operate said book-

mobiles and to sel1 books outside New York State to educational

insti tut ions, l ibraries and museums. Although petit ioner or^med

these bookmobiles and l icensed them in New York state, they were

operated ent i re ly  outs ide New York State.

8. Petit ioner also received income during the years in

issue in the form of fees from other book companies for space in

Ehe bookmobi les which was used to s tore and d isp lay the i r  books,

which the salesmen/operators then sold for the other book

companies.

9.  Pet i t ioner  contended that  the business income he

received from the operation of the bookmobiles was segregated

from the business income which he received from his sales in New

York. He further contended that although the bookmobiles were

mobile units which traveled Ehroughout the United States, each

bookmobile constituted a separate sales off ice which was

mainta ined and operated ent i re l -y  outs ide New York State.



- 5

AccordingLy, he argued that the business income derived from

the operation of the bookmobiles was not taxable for New York

State unincorporated business tax purposes,  as i t  was not

derived from New York sources.

10.  Each bookmobi le  was equipped wi th  an of f ice desk,

f i l ing cabinets, a typewriter, f luorescent l ights and bookshelves

where books were displayed. Each bookmobile was considered by

pet i t ioner  to  be a separate operat ion,  8s each had i ts  own book

inventory,  b i l l ing operat ion and records.  Each sa lesman/

operator was considered by petit ioner to be an independent con-

Eractor who deLermined his own sales route and it ineraty,

without any control or supervision of petit ioner. Each was

remunerated on a corrnission basis only (based on a percentage of

sa les) ,  and pet i t ioner  d id  not  deduct  wi thhold ing taxes f rom

such remuneration. In many instances, each salesman sold the

books of  o ther  pr inc ipa ls  (as wel l  as those of  pet i t ioner)

from the bookmobile. Each salesman made most of his book sales

directly from the bookmobile and he frequently received payment

at  the t ime of  sa le.  In  other  instances,  orders were sent  to

pet i t ioner 's  New York of f ice and sh ipped f rom New York.  The

salesmen/operators of the bookmobiles did not enter New York

State for  sa les,  but  d id  come to pet i t ioner 's  New York of f ice

once or twice a year for sales conferences. I, lhen the bookmobiles

T/'rere not used for sel l ing, they were garaged by the salesman/

operator  in  h is  home state.
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11.  A l though the sa lesmen used pet i t ioner 's  le t terheads

for stationery, petit ioner contended that they maintained their

own off ices where they conducted business in their home state,

when noL on the road conducting business from the bookmobiles.

No promotional advert ising for the bookmobile operation was done

from the New York off ice.

1,2. The monies which the salesmen/operators col lected from

sales made outs ide New York State r^rere sent  to  pet i t ioner 's  New

York off ice and deposited in the f irm's New York checking account.

Sales made by the sa lesmen/operators were not  subj  ect  to  pet i -

t ioner 's  approval .  In  order  to  rep lenish the inventor ies of  the

bookmobiles, petit ioner shipped new inventories to the salesmen/

operators every six weeks by pre-arrangement with post off ices

that were on the routes they traveled. Although the salesmen/

operators traveled their rouLes approximately ten months a year,

there was no address where they could be reached by petit ioner

or by customers, and there were no telephones in the bookmobiles.

Whi le  they were t ravel ing,  pet i t ioner 's  contact  wi th  the sa lesmen/

operators consis ted of  weekly  ca l ls  which they made.

13.  A l though pet i t ioner  contended in  h is  pet iE ion that  he

was entit led to addit ional charitable contribution deductions

for  1968 and 1969 for  un incorporated business tax purposes,  8s

well as a charitable contribution deduction for L970 unin-

corporated business tax purposes in L970 equal to f ive percent of

his total income from business, he did not present any documentary

or other evidence to support his contention.
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CONCLUSIONS OF LAW

A. That Ruth Hacker was not engaged in an unincorporated

business dur ing the years 1968, L969 and L970. Therefore,  the

rncome Tax Bureau is instructed to delete her name frour the

Not ice  o f  Def ic iency  issued December  23 ,  L974.

B. That petit ioner, Selnnour Hacker, maintained a regular

place of business within New York state, but did not maintain a

regular place of business outside New York State during the years

1968,  L969 and 1970.  Pet i t ioner 's  bookmobi les  were  opera ted  by

independent contractors and did not constitute regular places of

business outside New York State, within the meaning and intent of

section 707 of the Tax Law and former regulation section 20 NYCRR

287.L (nor would they under the present regulat ion sect ion

20 NYCRR 207.2).  Accordingly,  the business income pet i t ioner

received during the years in issue cannot be allocated and the

business income derived from the operation of the bookmobiles is

subjeet to unincorporated business tax.

C. That pet i t ioner has not sustained the burden of  proof

required to show that he was entit led to additional deductions

for charitable contributions for L968 or L969 or for a charitable

contribution deduction for L970 within the meaning and intent of

sec t ion  706(1)  o f  rhe  Tax  Law.

D. That petit ioner omitted from the unincorporated business

gross ineome shown on his 1968 New York State unincorporaLed

business tax return, an amount in excess of twenty-five percent

of the amount required to be shown thereon. Therefore, the
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Notice of Deficiency of unincorPorated business tax for the

year 1968 was timely issued in accordance with the provisions of

sect ion 683(d) of  the Tax Law.

E. That the Income tax Bureau is instructed to modify the

Notice of Deficiency issued December 23, L974 in accordance with

Conclusion of Law "A, " above, and to reduce the amount of the

def ic iency  by  the  remi t tance o f  $4 ,575.45 .

F. That except as modified above, the petit ion of Seymour

Hacker is denied and the Notice of Deficiency is sustained,

together with such additional interest as may be lawfully owing.

DATED: Albany, New York

September 13, L978

f sreru rAx coMMrssroN
l //1h,,",*fu /r


