
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ERNEST GORDON
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 of the
Tax Law for the Year(s)>oo<*sdod(r)
L 9 6 7 ,  1 9 6 8 ,  1 9 6 9  a n d  1 9 7 1 .

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Depart ,ment of Taxat ion and Finance, over 18 years of

age, and that on the 31st day of March , L9 78, xhe served the wtthin

Not ice of  Decis ion by (cert i f ied) mai l  upon Ernest Gordon

(frAFntMfl{rfx3ffi<ratr) the petitioner in the wirhin proceedlng,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fo l lows:  Mr .  Ernes t  Gordon
11 eas t  86 th  S t ree t ,  Ap t .  2 -B
New Yorkr New York 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excLuslve care and custody of

the united states PostaL service within the state of New york.

That deponent further says that the said addressee is the Qcfrpoexe$dxt

gfutfoe) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (newxm*xtffixxfutsr) petitioner.

Sworn to before me this

3 ls t  day  o f  March  ,  IgTg

AFFIDAVIT OF MAILING

TA-3 ( 2 / 7 6 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

t||tfi tl, 10?8

llr, &nmt fiosdo||
trl la.t SCth Stmrt. l$t. 3-l
r|r sol*r fff rort 10018

D|rt llf. Ootdmr

Please take notice of the Eml8l0!t
of the State Tax Cqmmission enclosed herewith.

You have now exhausted vour right of review at the administrative
level. Pursudnt to section$; 721 of the Tax Law, any
procee{ing in court to review an adverse decision by the State_Tax
Commission can only be instituted under Article 78 of the Civil

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mtbl
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
aciordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

ito..t[N
n rrt$f,

Taxing Bureau's Representative

J A M E S  H .  T U L L Y  J R . ,  P R E g I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

ERNEST GORDON

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Years 1967, 1968, 1969 and
r97 l .

DECISION

Peti t ioner,  Ernest Gordon, 11 East 86th Street,  Apt.  2-8, New York, New York

10028, fil-ed a petition for redetermination of a deficiency or for refund of un-

incorporated busi-ness tax under Article 23 of the Tax Law for the years L967,

1968,  1969 and 1971 ( I i le  No.  00240) .

A small cl-aims hearing was held before Joseph A. Milack, Hearing Officer'

at the offices of the St.ate Tax Cornmission, Two World Trade Center, New York,

New York, on November 16, Lg76 at 2i45 P.M. The pet i t ioner appeared pro se'  The

Income Tax Bureau appeared by Peter Crottyr Esq. (Wi11ian Fox, Esq.1 of counsel-) '

ISSUE

Whether the income received by petitioner as a salesman of ladiesf appareL

during the years L967, 1968, 1969 and 1971 was subject to unincorporated business

tax.

FINDINGS OF FACT

1. Petitioner, Ernest Gordon, and his wife filed joint New York State income

tax resident returns for the years L967, 1968 and 1969 and a New York State corF

bined income tax return for I}T1 Petitioner did not file New York State unln-

corporated business tax returns for said years.
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2. During the years 1967, 1968, 1969 and L97L, petitioner was a sal-es repre-

sentative representing three principals. He sold ladies' apparel for each of said

principals. Two of the principal-s offered non-competitive lines of apparel.

3. On June 28, I97L, the Income Tax Bureau issued a Notice of Deficiency

aga ins t  pe t i t ioner  in  the  sun o f  $5 ,187.13  fo r  the  years  L967,1968 and L969.

On Ju ly  29 '  L974,  i t  i - ssued a  Not ice  aga ins t  h im fo r  $11691.61  fo r  the  year  L971.

The notices $Iere issued on the grounds that the income derived fron petitionerfs

activities during the years at lssue was subject to unincorporated business tax.

4. During said years, petitioner r^ras compensated by his principals on a

commission basis. The principal-s did not r^rithhol-cl Federal or New York State i-n-

come Laxes or social securi-ty tax from the cornmlssions paid to him, nor did they

reimburse him for expenses incurred by hin in connection with his sales activities.

He deducted such expenses on Schedule rfCrr of his Federal- income tax return for

each of the years at issue.

5. Pet.itioner participated in a ttKeoghtr retirement, plan during sai-d year.

6, The pri-ncipals for whom petitioner sold did not exercise any substantial-

supervision or control over his sal-es techniques or over the time he devoted to

sales. His principals assigned his sales territory and approved or denied his

customers I credi.t.

CONCLUSIONS OF LAW

A .

sented

regular

That the income received by petitioner from the principals he repre-

duri .ng the years 1967, L968, 1969 and 1971 const i tuted income from his

business of sel l ing ladiesr apparel .
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B. That the aforesaid act iv i t ies of pet i t ioner during the years L967, 1968,

1969 and 1971 constituted the carryi.ng on of an unincorporated business within

the meani-ng and intent of section 703(a) of the Tax Law; thus, his income derived

therefrom was subject to unincorporated busi.ness tax in accordance with the

meaning and intent of section 701 of the Tax Law.

C. That the petition of Ernest Gordon is denied and the notices of defici-ency

issued on June 28, 1971 and JuLy 29, 7974 are sustained, together with such interest

as may be 1awfu11y owing.

DATED: Albany, New York
M a r c h  3 1 ,  L 9 7 B


