
STATE OF NEW YORK
STATE TAX {OMMISSION

In the Matter of the Pet i t ion

o f
AFFIDAVIT OF I.,IAILINGCARL FISHER (deceased)

c/o Ma.rtifr B.' -Jaf^fe, lsq .
For  a  Rede te rm ina t i on  o f  a  De f i c i end l i  o r
a Revis ion of  a Determi-nat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le {c }  23 of the
Tax Law for the Year(s)xror*dofr(xX
L956.  1967.  L968 and 1959

Sta te  o f  New York
County of Albany

John lluhn ,  being duLy sworn, deposes and says that

8he is  an employee of  the Department  of  TaxaLlon and Finance,  over  18 years of

age ,  and  tha t  on  the  20  day  o f  Sep tember  ,  L978 ,  xhe  se rved  thew i th in

Notice of  Decis ion
c/o Mart in B. Jaf fe,  Esq.

by (cert i f ied) mail upon Carl Fisher (deceased)

(representat ive of)  the pet i t ioner tn the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  CarL  F isher  (deceased)
c /o  Mar t in  B .  Ja f fe ,  Esg.
119 West 57th Street -  Room L106
New York, New York 10019

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says Lhat the said addressee is the (representat ive

of the) pet i t ioner herein and that,  the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn

20

t o

d a y

be fo re  me  th i s

of September , 1978,

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS qUREAU

ALBANY, NEW YORK 12227

s;ptrsrr t0, 1t?0
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

Errt *trhrr (drsrrmdl
s/o llrrtla l. Jrftr, llq.
t ll lillm t?th StFrrt - foil 1t00
Snr lortr lfs toilt tgglg

htr ltr. Jrf,fc r

Please take notice of the Dfglf*eq
of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to section($ It,t of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within + ISAS;
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and C'ounsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

CARL FISHER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Yea rs  L966 ,  L967 ,  1968  and  1969 .

l l t re ther  pet i t ioner 's  act iv i t ies

L969 constituted the carrying on of

DECISION

Pet i t ioner,  car l  Fisher (deceased),  c/o Nlart in B. Jaf fe,

Esq. ,  119 West  57 th  S t ree t  (Room 1 f06) ,  New York ,  New York

100f9,  f i led a pet i t ion for  redeterminat ion of  a def ic iency

or for refund of unincorporated business Lax under Article 23

of rhe Tax Law for the years 1966, L967, L968 and L969 (Fi le

No. L2602).

A small claims hearing was held before Harry Huebsch,

Hearing Off icer,  4t  the of f ices of  the State Tax Commission,

Two World Trade Center, New York, New York, oo october 20,

Lg77 a t  1 :15  P.M.  Pet i t ioner  appeared by  Mar t in  B .  Ja f fe ,  Esg '

The Income Tax Bureau appeared by Peter Crotty, Esq. (Samuel

Freund ,  Ese . ,  o f  counse l ) .

ISSUE

during 1966 through

an unincorporated business.

J



2

FINDINGS OF FACT

1.  Pe t i t i one r ,  Ca r l  F i she r  (now deceased) ,  f i l ed  New

York State personal income tax returns for L966, L967 , L968

and 1969, in which he reported al l  income (including wage

compensat ion)  as business income.  Pet i t ioner  re l ied on h is

accountant to f i le any required tax returns. Unincorporated

business tax returns were noL f i led for  sa id years.

2. The Income Tax Bureau contended that petit ioner was

engaged in the carrying on of an unincorporated business. It

issued a Statement  of  Audi t  Changes,  which a lso inc luded adjust -

ments for  personal  income tax purposes.  Accord ingly ,  a  Not ice

o f  De f i c i ency  was  i ssued  on  Oc tobe r  28 ,  L974  fo r  $12 ,035 .04  i n

personal  income and unincorporated business tax,  p lus $2,847.67

in  pena l t y  and  $4 ,207 .45  i n  i n te res t ,  f o r  a  to ta l  due  o f

$19 ,090 .16 .  Pe t i t i one r  pa id  the  pe rsona l  i ncome tax  shown  due

on May 1,  L975,  wi thout  inc lud ing accrued in terest ,  and the

natter involving personal income tax is not here at issue.

3.  Pet i t ioner  contended that  he was employed by Haro ld

Prince, a well 'known theatrical producer, in the capacity of

general manager. However, the only income derived directly

from Harold Prince for services performed in the capacity of

general manager were two bonuses for two very successful shows.

From time to time, he also worked as company manager for various

theatr ica l  ent i t ies which he contended was at  the behest  o f

Harold Prince. He also contended that he was under the direction
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and control of Harold Prince who provided

and secretar ia l  serv ice.  Pet i t ioner  had

oltTt.

hin wi th of f ice space

no ass is tan ts  o f  h is

4.  As producer ,  Haro ld Pr ince was u l t imate ly  responsib le

for al l  the elements that constituted a Broadway show. He

engaged the services of petit ioner as general manager for al l

of his shows whieh included tr ' Iest Side Storv, Fiddler on the Roof,

Cabaret, Pajama Game and many others. As general manager,

pet i t ioner  prepared the budget ,  he lped br ing in  invesLors and

con t rac ted  w i th  au tho rs ,  composers ,  l y r i c i s t s ,  des igne rs ,

actors,  conductors,  ar rangers and stagehands for  the i r  serv ices.

He arranged for the purchase of scenery, property and wardrobe.

He arranged to purchase or rent electr ical and sound equipment.

He arranged for rehearsal space, for the opening of the show

and also supervised the operations of the show during its run.

He also booked the theatre and watched over the box off ice

operat ion.

5.  Pet i t ioner  d id  not  receive any wi thhold ing tax s tate-

ments from Harold Prince, nor were any income taxes and social-

security taxes withheld from the compensation paid to him by

Mr.  Pr ince.  Pet i t ioner  d id  not  submit  sat is facLory ev idence

to shoro that any direction exercised by Harold Prince over

pet i t ioner 's  day- to-day act iv i t ies was in  the nature of  an

employer-employee relationship, rather than that of business

assoc ia tes .
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6. Petit ioner performed services as a eompany manager for

various theatrical entit ies during the years at issue. I le was

paid a salary, and a withholding tax staLement was issued to

petit ioner by each entity. Petit ioner attached four withholding

tax statements to his L966 tax return, four to his L967 return,

six Eo his L968 return and seven statements to his L969 return.

Income taxes and social security taxes were withheld from peti-

t i one r ' s  compensa t ion  by  a l l  enL i t i es .

7.  As company manager ,  pet i t ioner  counted unsold t ickets ,

checked off ice statemenLs, was responsible for making up the pay-

ro11 for the company and for the actors, and arranged for trans-

por tat ion of  the show whi le  on the road.  Pet i t ioner  d id  not  submit

satisfactory evidence to show that Harold Prince control led and

di rected h is  day- to-day act iv i t ies as company manager .

8.  Pet i t ioner  was not  re imbursed for  h is  expenses by Haro ld

Pr ince,  except  for  some t ravel  expense.  Pet i t ioner  f i led Federa l

Schedule "C" in which he deducted (from total income) a substantial

amount of business expenses. A Federal audit report for the year

1966 indicated that the fol lowing Schedule rrCrr i tems were dis-

a l l owed :  l ega l  and  p ro fess iona l  f ees  -  $1 ,000 .00 ,  pub l i c i t y  and

promot ion  -  $3 ,404 .62 ,  t rave l  and  ho te l s  -  $2 ,005 .15 ,  t e lephone  answer -

i ng  se rv i ce  -  $27L .23  and  thea t re  t i cke ts  -  $1  ,824 .20 .

CONCLUSIONS OF I.AW

A. That pet i t ioner,  Car l  Fisher (now deceased),  was engaged in

the carry ing on of  an unincorporated business dur ing L966, L967,

1968 and L969, in accordance with Ehe meaning and intent of
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sect ion 703(a) of  the Tax Law, and was not an employee of  Harold

Prince in accordance with the meaning and intent of section 703(b)

of the Tax Law.

B. That the income der ived from pet i t ioner 's act iv i t ies

during the years L966 through 1969 was subject to unincorporated

business tax in accordance with Ehe meaning and intent of section

70L of the Tax Law.

C. That pet i t ioner 's fa i lure to f i le unincorporated business

tax returns for the years at issue was due to reasonable cause

rather than wi l l fu l  neglect ;  therefore,  a l l  penal t ies imposed

pursuant  to  sec t ions  635(a)  ,  685(a)  (1 )  and 685(a)  (2 )  o f  the  Tax

Law are cancel led.

D. That Lhe pet i t ion of  Car l  Fisher (deceased) is granted

only to the extent that all penalties are cancelled. The Income

Tax Bureau is hereby directed to accordingly modify the Notice of

Def ic iency issued October 28, L974, and that,  excePt as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

September 20, L978

COMMISSION


