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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

ELVfELL & COMPAIiTY
For a RedeLerminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c leF)  23 of  the
Tax Law,for the year{sDoo<*Rxiod{x) L97O.

Sta te  o f  New York
County of Albany

,fohn Huhn

xhe is an employee of the

age, and that on the 6th

Not ice  o f  Dec is ion

, being duly sworn, deposes and says t t lat

Department of Taxat ion and Finance, over 18 year{ of

day of October ,  L978, xhe served the wlt t i in

by (cert i f ied) maiL upon Elwel}  *  C$mpany

the pet i t ioner in the within proceedi{ng,

securely sealed postpaid wrapper addlessed

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

:(rcgrssmfid*se<>cf )

t rue copy thereof  in  a

Elwell & Company
c/o Oppenheim, Appel, Dixon & Co.
One New York Plaza
New York, New york 10004

and by deposit ing same enclosed in a postpaid properLy addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (afxosexrdOol

*f t***)  pet i t ioner herein and that the address set forth on said rurapper is the

last known address of the (llewxeneoxxDdeer<Ef)cfue) petitioner.

Sworn t .o  before me th is

6th day of October , L9'I&

rA-3 (2/76)

t1" "
qf
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f

ELIVELL & COMPAATY

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
ot Unincorporated Busj-ness
Taxes under  Ar t i c le ( r )  23 of  the
Tax Law for the Year&b<*l<*p*iigddf) Lg7O.

Sta te  o f  New York
County of Albany

,John Huhn , being duly sworn, deposes and says thpt

xlre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of October ,  1978, 1$re served the with[n

Not ice of  Decis ion by (cert i f ied) maiL upon Jack Wong

(representat ive of)  the pet i t ioner in the within proceedipg,

true copy thereof l -n a securely sealed post,pald wrapper addrpssed
ilack Wong, CPA
Oppenheim, Appel, Dixon & Co.
One New York PLaza
New York, New York 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper i t r  a

(Pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  oE

the Uni ted States Posta l  Serv ice wi th in the State of  New york.

That deponent further says that the said addressee is the (representat l i -ve

of the) pet i t ioner herein and that the address set forth on said rdrapper is the

last known address of the (representat ive of the) pett t ioner.

Sworn to before me this

6th day of October ,  1979,

AFFIDAVIT OF MAILINP

by  enc los ing  a

a s  f o l l o w s :

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Sotffirr 6, 1f?8

ttrrfl * Cqrqr
u/s slllml*rN,nr lfirynlr $tilofr I Sor
ffin t# xfril fLrsf
Itr fsttr figr Scilril 1SOS4 ,

l

Cctlmr

Please take notice of the nneilffi
of the State Tax Commission enclosed herewith. ,

You have now exhausted your right of review at the administrative
level. Pursuant to section(t ?l|l of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the,Supreme
Court of the State of New York, Albany County, within { 36thf
from the date of this notice.

lnquiries concerning the gomputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authoiity for reply.

Sincerely,

ttLshml, tlotrndr
fw*vtrtn{t Sr'r
mr$ine Oiltia*

Petitioner's Representative

Taxing Bureau's Representative

1,1- fr
I ,' ,, ,!', i g !'

1 , i  
' , " : ' t " '

['
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STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the petition :

ELWELL & COMPAM DECISION

for Redetermination of a Deficiency or for :
Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the :
Year  1970.

Petitioner, Elwell- & company, c/o oppenheim, Appel-, Dixon & co., one New

York Plaza, New York, New York 10004, filed a petition for redetermination of a

deficiency or for refund of unincorporated business tax under Articl-e 23 of the

Tax Law for the year 1970 (Fi1_e No. 13163).  
I

A fornal- hearing was held before Sol-omon Sies, Hearing Officer, at the offices I
I

of the State Tax Cormission, T'vro Worl-d Trade Center, New York, on October L7, lg77

at 2:45 P.M. Pet i t ioner appeared by Jack Wong, CPA, of the f i r :n of Oppenheim, Appel,

Dixon & Co. The fncome Tax Bureau appeared by Peter Crotty, Esq. (Alexander Weiss,

E s q . ,  o f  c o u n s e l ) .

ISSUES

f. Whether the subject stock exchange seat was an asset of the partnership

employed in its busLness.

ff. Whether the proceeds from the sale of the subject seat received by the

partnershLp after its dissolution constituted a winding up or l-iquidation of the

partnership.

rII. Whether the gain reali-zed on the sal-e of the aforenentioned stock exchange

seat was includibl-e in the gross income of the partnership.
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FI\DINGS OF FACT

1. Petitioner/partnership, Elwell- & Company, fil-ed a partnership return

for L970. 0n February 22, !g74, petitioner/pattnership executed a consent ex-

tending the period within which to issue an assessment to April 15' 1975.

2. On April 11, Lg75, the Income Tax Bureau issued a Statement of Audit Changes

against the New York partnership of Elwel-l & Company, imposing unincorporated business

tax  in  rhe  amount  o f  $3 ,373.73 ,  w i th  in te res t  o f  $807.77 ,  fo t  a  to ta l  due o f  $4 '181.50 .

Accordingl-y, it issued a Notice of Deficiency therefor. The basis for the deficiency ;;

was stated as follows: ttcain on sale or di-sposition of a Stock Exchange seat is sub-

ject to unincorporated business tax, since tbe seat represents an asset used in a

trade or business. A gain of $84r 428.03 was realized on the sale of an American

Stock Exchange seat in 1970 registered in the name of Carmine Monteforte; the gain

reported by Harol-d Manser. The net operating loss has been adJusted as shown bel-ow.''

3. During 1970 and prior thereto, Vincent E. E1we11, John T. tilard, Ilarold M'

Manser, James F. KeJ-ly, Donald C. Elwell and Carmine J. Monteforte were general

partners engaged in the general- brokerage and securities buslness as a stock

brokerage partnership under the firm name and style of Elwell- & Co' The partner-

ship maintained its principal pl-ace of business at 74 Trinity Place, New York,

New york. prior to 1970 W. Edward Griffin r^ras a general partner of Eltrel-l & Co.r

but he ceased to be a partner as of December 31, L969'

4. prior-.to 1968 llarold M. Manser was the owner of a seat on the American

Stock Exchange, purchased by hin In 1957. Pursuant to the partnershlp agreement

dated August 8, 1968, Mr. Manser transferred his membership in the American Stock

Exchange to his co-partner, Carmine J. Monteforte, fot a nominal consideration'

Vincent E. Elwel-l, John T. Ward, James F. Ke11-y and Donal-d C' Elwell al-so owned

membership in said Exchange, wtrich membership could onl-y be held ln the name of an

individual. Under the rul-es of the American Stock Exchange, the rlghts of an
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individual- partner to his seat are required to be subordinated to the rLghts of

the creditors of the partnership in the event of insolveney, which the partnership

agreement so provided.

5. In accordance with the partnership agreement, the partners agreed not to

sel1, assign or dispose of Mr. Montefortets uembership so J-ong as he continued to

be a partner of the partnership. Each of the memberships were required to be held

and used solely for the transaction of the business of the partnership. In connec-

tion with said menbership r s, the partnership r,vas required to make all pa)ruents to

the Ameri-can Stock Exchange including a1L dues, assessments and contributions to

the Gratuity f'und, and to charge same as an expense of the business before deter-

nining i ts prof i ts.

6. The partnership agreement provided, in part, that upon termination of the

of the partnership, Mr. Monteforte was required to promptly conply with one of

three options: (a) retain his membership and pay to the partnership a sr:m sufficient

to purchase another rrennbership, incl-uding the initiation fee payable to the said

Exchange on the qualification of a new member or (b) selL his membership and pay

proceeds over to the partnership or (c) Lransfer such membership to a nominee of

partnership.

7. The partnership of Elwell & Company was dissolved effective May 8, 1970.

8. Effective l"Iay 28, 1970, Carmine Monteforte sold his membership on Lhe

American Stock Exchange for $1001000.00 to one Donald Smith, who had no connection

whatsoever ufth the partnership. The proceeds from the sale were received by

Mr. Monteforte on June L, 1970 and were turned over to the partnership in accordance

w-l-th the provisions of the partnership agreement. The partnershlp then turned the

aforementioned proceeds over to Mr. Manser.

the

the
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9. On his Federal and New York State income tax returns for L970, Mr. Manser

reported capi.tal gain on the sal-e of the American Stock Exchange seat in the amount

o f  $84,  428.O3.

CONCLUSIONS OF LAW

A. That although Carmine Monteforte was the nominal onner of the subject

stock exchange seat, the part.ies t,o the partnership intended to and did treat sald

seat as an asset of the partnership to be used exclusively in the business of the

partnership.

B. That the sale of the aforementioned seat and the receipt by the partner-

ship of the proceeds therefrom constituted a partial winding up or liquidation of

the assets of the partnership, within the intent and meaning of section 703(a) of

the Tax Law.

C. That the gain on the sale of the aforesaid stock exchange seat constituted

unlncorporated business income includibl-e in gross income of the partnership for

the year L970, within the intent and meaning of section 705(a) of the Tax Law.

D. That the petition of Eft,ae11 & Company for L97O be and the same is hereby

denied.

DATED: Albany, New York
October 6, L978

COMMISSION


